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Statement of Question Presented 

(1) Was the District Court in error when it held that 
a Federal Hearing Examiner candidate appearing on an 
established register of eligibles by virtue of the privileges 
created by Section 11 of the Administrative Procedure Act 
of 1946 can under no circumstance have legal standing in 
court ? 

(2) Was the lower court in error when it granted sum¬ 
mary judgment to appellees where the pleadings showed 
a genuine dispute as to material facts? 

(3) Did the action of the lower court negate the recruit¬ 
ment and placement provisions of Section 11 of the Admin¬ 
istrative Procedure Act of 1946? 

(4) If the draftsmen of the Administrative Procedure 
Act really intended all review to be barred whenever agency 
action involves the exercise of any discretion, how can they 
logically have provided in section 10(e) (B)(1) that review¬ 
ing courts are to set aside agency action found to be an 
‘‘abuse of discretion”? 

(5) May the lower court, by summary judgment, deprive 
a candidate, who passed a competitive Civil Service Ex¬ 
amination for Federal Hearing Examiner and who was on 
the legal register, of the right to demand that appointments 
be made from that register? 
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Summary of Argument 
I 

The District Court erred in holding that a Federal Hear¬ 
ing Examiner candidate selected to an established register 
of eligibles by virtue of the privilege created by Section 
11 of the Administrative Procedure Act of 1946 may under 
no circumstance have legal standing in court. 

11 

The lower court erred in granting summary judgment 
to appellees where the pleadings showed a genuine dispute 
as to material facts as to whether the United States Civil 
Service Commission arbitrarily and capriciously discarded 
a register of eligibles in order to retain in office contrary 
to the spirit and purpose of the Administrative Procedure 
Act, approximately 60 status incumbent examiners who 
failed the original examination, together with 25 other 
appointees which were properly and regularly made from 
a certificate issued by the Commission from the discarded 
original register of eligibles. 

Ill 

The action of the lower court negate the recruitment and 
placement provisions of Section 11 of the Act by condoning 
conduct by the Commission which ran counter to the pur¬ 
pose of the Act in serving as a strong inducement for per¬ 
sons of character and ability possessing desired judicial 
training to become examiners and to be protected from 
improper influence, and the further assurance that a can¬ 
didate’s professional status was not to be disregarded but 
to be selected upon merit and fitness. 
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IV 

Section 10 (e) (B) (1) of the Act provides judicial 
review for abuse of discretion by the United States Civil 
Service Co mmi ssion in the selection program for Federal 
Hearing Examiners. 


V 

Candidates who pass a competitive Civil Service Ex¬ 
amination for Federal Hearing Examiner and who are on 
a legal register acquire legal rights to demand that ap¬ 
pointments be made from that register of which they may 
not be deprived by the action of the Civil Service Commis¬ 
sion. 


Jurisdictional Statement 

This is an appeal from an order made by Honorable 
David A. Pine, Judge of the United States District Court 
for the District of Columbia denying appellant’s motion 
for s umm ary judgment on the ground that there was no 
genuine issue of fact and that appellees were entitled to 
judgment as a matter of law. The issues in the court below 
arose under the provisions of the Administrative Procedure 
Act, Title 5, Sections 1001-1011, United States Code and 
declaratory relief sought pursuant to Title 28, Sections 
2201-2202, United States Code. The appellees are Members 
of the Civil Service Commission sued both in their indi¬ 
vidual and official capacities. 

Statement of Case 

Appellant filed his application in 1947, pursuant to Sec¬ 
tion 11 of the Administrative Procedure Act of July 11, 
1946, as a candidate for the examination for Federal Hear¬ 
ing Examiner. 
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Section 11 of the Administrative Procedure Act provides 
as follows: 

“Sec. 11. Subject to the civil-service and other laws 
to the extent not inconsistent with this Act, there 
shall be appointed by and for each agency as many 
qualified and competent examiners as may be neces¬ 
sary for proceedings pursuant to sections 7 and 8, 
who shall be assigned to cases in rotation so far as 
practicable and shall perform no duties inconsistent 
with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which 
they are employed only for good cause established 
and determined by the Civil Service Commission 
(hereinafter called the Commission) after oppor¬ 
tunity for hearing and upon the record thereof. 
Examiners shall receive compensation prescribed 
by the Commission independently of agency recom¬ 
mendations or ratings and in accordance with the 
Classification Act of 1923, as amended, except that 
the provisions of paragraphs (2) and (3) of sub¬ 
section (b) of Section 7 of said Act, as amended, 
shall not be applicable. Agencies occasionally or 
temporarily insufficiently staffed may utilize ex¬ 
aminers selected by the Commission from and with 
the consent of other agencies. For the purposes of 
this section, the Commission is authorized to make 
investigations, require reports by agencies, issue 
reports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees 
as may be deemed necessary, recommend legislation, 
subpoena witnesses or records, and pay witness fees 
as established for the United States Courts.” 

There are approximately 17 agencies of the Federal 
Government utilizing the services of approximately 250 
hearing examiners. Section 11 of the Act provides that 
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examiners shall be qualified and competent , perform no 
duties of a nature which would be inconsistent with their 
functions as examiners, and enjoy independence and se¬ 
curity of tenure. It also provides that, consistent with the 
Act, these objectives are to be carried out within the frame¬ 
work of the Civil Service system, and for that purpose the 
Civil Service Commission was given special powers (Com¬ 
plaint, paragraphs 7, 8, 9). 

Pursuant to Section 11 of the Act the Civil Service 
Commission first appointed an advisory committee to rec¬ 
ommend requirements and procedures. It assisted the 
Commission in classifying examiner positions, proposed 
regulations, and suggested minimum qualifications for ex¬ 
aminers. The Commission held a public hearing at Wash¬ 
ington, D. C., where members of Congress and representa¬ 
tives of agencies, the public, and interest professional 
organizations stated their views. Thereafter the Commis¬ 
sion issued regulations (12 F. R. 6321, September 23,1947) 
(Complaint, paragraph 10). 

Section 34.3 (a) of those regulations provides that in¬ 
cumbent examiners with full or competitive Civil Service 
status “may be given absolute appointments as hearing 
examiners * * * if they are found by the Commission to be 
qualified and competent to perform the duties of hearing 
examiners (Emphasis added.) Such examiners must 
have been serving in positions which became hearing ex¬ 
aminer positions on June 11, 1947, and must have been 
conditionally appointed to such positions under the Admin¬ 
istrative Procedure Act on such date. The Commission’s 
simultaneous release of September 22-23, 1947, stated that 
for this purpose the Commission would establish the pres¬ 
ent group of consultants, that the latter would develop 
standards, that in accordance with such standards the 
Commission would make a complete qualifications investi¬ 
gation of each incumbent, that such incumbent would be 
required to appear before the consultants for oral inter- 
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views, and that only those incumbents whom the consultants 
found “eminently qualified” to be hearing examiners would 
receive regular appointments under the provisions of the 
Administrative Procedure Act (Complaint, paragraph 11). 

In May 194S, the function of the consultants was ex¬ 
tended to the determination of the qualifications and eligi¬ 
bility of (1) so-called “war service” or “temporary” in¬ 
cumbent examiners and (2) applicants for examiner posi¬ 
tions who were either non-examiner government employees 
or outsiders engaged in private professional work or state 
or local government service. The consultants were thus 
asked to function with respect to all present or prospective 
examiners who are subject to the Act (Complaint, para¬ 
graph 12). 

There were, in fact, two groups of consultants. The 
first, appointed at the close of 1947, consisted of Douglas 
L. Edmonds, Associate Justice, Supreme Court of Cali¬ 
fornia; Joseph W. Henderson of Philadelphia, former pres¬ 
ident of the American Bar Association; Laurance M. Hyde, 
Associate Justice, Supreme Court of Missouri; Wilson M. 
Matthews, Examiner, United States Civil Service Com¬ 
mission; Carl McFarland, chairman, practicing attorney 
of Washington, D. C., and former Assistant Attorney Gen¬ 
eral; and Willis Smith of Raleigh, North Carolina, former 
president of the American Bar Association (Complaint, 
paragraph 13). 

When the consultants’ function was extended to war 
service and temporary incumbents and outside applicants 
in May 1948, on the recommendation of the original group 
of consultants the Commission appointed the following 
advisory consultants or associates to function in the sev¬ 
eral regions of the country: Albert Ewing of Nashville, 
Tennessee, delegate of his state to the governing body of 
the American Bar Association, for part of the South; 
Chester T. Lane of New York City, former general counsel 
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of the Securities & Exchange Commission, for New York 
and New Jersey; Clarence A. Miller of Washington, D. C., 
vice president and general counsel of The American Short 
Line Railroad Association, for the District of Columbia, 
Maryland, Virginia and West Virginia; Morris Mitchell, 
practicing attorney of Minneapolis, for Wisconsin, Minne¬ 
sota, North Dakota, and South Dakota; Charles B. Stephens 
of Springfield, Illinois, executive secretary of the Illinois 
State Bar Association, for Illinois and Indiana; Robert G. 
Storey of Dallas, Texas, Dean of the Law School at South¬ 
ern Methodist University and president of the Texas State 
Bar Association, for Louisiana, Oklahoma, and Texas; 
and Glenn R. Winters of Ann Arbor, Michigan. In addi¬ 
tion, Chief Justice Carl V. Weygandt of the Supreme Court 
of Ohio and Associate Justice John V. Spaulding of the 
Supreme Judicial Court of Massachusetts agreed to co¬ 
operate in the same work on an entirely informal basis 
with respect to applicants from their respective states. 
The original group of six consultants aided in the regional 
work at their places of residence (Complaint, paragraph 
14). 

The Commission required the consultants to operate 
within two concepts. Examiners, or applicants for certifi¬ 
cation to eligibility for examiner positions, must (a) have 
had stated general and special experience and (b) demon¬ 
strate specified aptitudes or abilities. These requirements 
are established by the Commission’s Examining Circular 
EC-17 issued October 21, 1947 (Complaint, paragraph 15). 

The week of February 9, 1948, was devoted to meeting 
with representatives of agencies, with representatives of 
the federal examiner corps and with the Commission. 
Thereafter the consultants operated singly or in panels of 
two or more for the purposes of individual cases. The 
whole group met repeatedly for the transaction of general 
business of the discussion of policy and procedure. Asso¬ 
ciates operated singly in their regions except when invited 


8 


to sit in at meetings of the main group or its panels. Oral 
interviews or examinations were conducted with all in¬ 
cumbents and with such non-incumbent applications as 
seemed qualified on the paper record they had submitted 
(Complaint, paragraph 16). 

In the event a case reached the rating stage, the incum¬ 
bent or applicant was graded on the customary college 
scale—A, B, C, D, E, and F with pluses or minuses and C 
the passing grade (Complaint, paragraph 17). 

In the case of all status incumbents of examiner posi¬ 
tions, and of non-status incumbents who had been in ex¬ 
aminer positions for some time, there was first a careful 
investigation conducted by picked, legally-trained, and well 
qualified investigators of the Commission operating under 
the direction of the consultants. This investigation in¬ 
cluded interviews with associates of, and practitioners 
before the incumbent as well as a review of his personnel 
record and the quality of his work. Thereafter each in¬ 
cumbent was interviewed by a panel of two or more con¬ 
sultants, who at that time or theretofore also examined 
specimen records and reports in cases conducted by the 
person so examined. When all consultants present at the 
interview-examination were satisfied that nothing would 
be gained by further time, the incumbent was excused and 
each member of the panel recorded his vote and judgment 
secretly. Immediately thereupon each read what he had 
so written, the chairman if present and participating an¬ 
nouncing his last. Then the next case was immediately 
called or the session was adjourned. In only a few cases, 
no matter how many consultants participated, did the sev¬ 
eral votes and judgments vary in range more than, for 
example, between C and B. Ordinarily there might be a 
difference of at most a C, a C plus, and a B minus; or an 
A, an A minus, and a B. In the usual case two or three 
panel members would reach the identically same conclu¬ 
sion so that, for example, there would be a C and two C 
pluses (Complaint, paragraph 18). 
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The application papers of all applicants other than in¬ 
cumbents were examined by the Commission member of 
the consultant group who, if he found a lack of prerequi¬ 
site experience qualifications as set forth hereinbefore, 
marked the application “ ineligible’ ’ and thus finally dis¬ 
posed of it for present purposes. Applicants from the 
federal service who were not in examiner positions were 
then usually assigned to the two consultants and one asso¬ 
ciate resident in the Washington, D. C. metropolitan area 
for examination and rating. They first divided the cases. 
The other chose to operate alone as authorized by the 
group. Each reported orally on his findings and judgment 
in each case, and discussed any doubtful or general prob¬ 
lems encountered with the full group at its November- 
December 1948 meeting. If found eligible in the prelimi¬ 
nary screening of papers submitted, all other applicants 
were ordinarily investigated, interviewed, and examined 
by a single consultant or one of the associates located in 
the region in which the applicant resided. They reported 
their judgment and findings in each case either by mail or 
orally at the November-December 1948 meeting. All such 
cases were either discussed with or carefully reconsidered 
on the paper record by regular consultant members of the 
group (Complaint, paragraph 19). 

Despite a liberal approach by the consultants the number 
of disqualifications of status incumbents was substantial. 
Almost all of them were grounded upon (1) lack of the pre¬ 
requisite experience or (2) abilities indubitably very medi¬ 
ocre at best (Complaint, paragraph 20). 

Approximately 1500 government employees and persons 
not employed by the government became subject to the 
examinations. 105 government employees and 60 non¬ 
government persons received a B- or better. Appellant’s 
mark was a B or 85 in the grade of P-7 (GS-14). In re¬ 
ceiving such a grade appellant was eligible to be certified 
not only to fill existing vacancies but also for the replace- 
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ment of those examiners who were then in the service hut 
who may have been found by the consultants not to have had 
the necessary qualifications (Complaint, paragraphs 21, 23). 

Appellees issued original register under General Dis¬ 
placement Notice No. 27, Supplement No. 2, of July 20, 
1949, which was a completed register containing appel¬ 
lant’s name for Federal Hearing Examiners and so certi¬ 
fied by the Commission. However, in order for the Com¬ 
mission to avoid selecting candidates from the original 
register appellees issued Departmental Circular No. 592, 
Supplement No. 3, revoking the original certification under 
General Displacement Notice No. 27, Supplement No. 2 of 
July 20, 1949. This was done in order to retain in office 
approximately sixty incumbent examiners who failed the 
original examination together with twenty-five other candi¬ 
dates from the original register, then reinvestigated all 
other candidates including appellant, and established a 
second register to defeat the intent and purpose of the 
statute to appoint qualified and competent examiners se¬ 
lected upon merit and fitness (Complaint, paragraphs 23, 
31, 32, 33, 39, 40, 41). 

This alleged reinvestigation to review the entire hearing 
examiner examination, except sixty disqualified incumbent 
examiners and twenty-five others on the original register 
was decided upon by appellees on November 9, 1949. They 
also decided, where necessary, to have their own investiga¬ 
tors secure additional information concerning the quali¬ 
fications of applicants in the open-competitive examination 
who met the experience requirements of the examination 
announcement. 

The distinguished consultant group which spent months 
of effort at its task only to have their recommendations 
ignored and disregarded by appellees resigned in disgust 
because of the unethical and illegal “cover in” policy by 
the appellees (Complaint, paragraph 22). 
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At the time of the alleged reinvestigation made by the 
appellees, a Civil Service investigator not trained in the 
law called at appellant’s office and jotted notes on an en¬ 
velope. Appellant offered the investigator a yellow pad 
which was refused. At the time appellant made reference 
that he could not understand how his background, training 
and experience could be determined by those notes during 
a brief interview (Complaint, paragraph 14). 

On May 19, 1950, one year subsequent to appellant’s 
certification in the grade of P7-85 (GS-14) the Examining 
and Placement Division of the Commission declared ap¬ 
pellant ineligible. Appellant appealed to the Board of Ap¬ 
peals and Review of the Commission, and upon a thorough 
re-examination based upon supporting and corroborating 
evidence the decision of the Examining and Placement 
Division was reversed, and appellant was reinstated in the 
grade of GS-14-85 on December 7, 1950 (Complaint, para¬ 
graphs 25, 26). 

On February 15, 1951, appellant was advised that his 
relative position on the second list for hearing examiner 
GS-14 was number 53. In April 1951 appellant was certified 
to the Federal Security Agency in connection with hearing 
examiner vacancies in Chicago, Illinois, and Dallas, Texas, 
for GS-13 rating, and at that time appellant was informed 
that his position was number 5 or 6 on the second list (Com¬ 
plaint, paragraph 27). 

On July 30, 1951, appellant was advised that his position 
was number 56 for GS-14 and number 22 for GS-13. On 
August 3, 1951, appellant was advised that his position 
was number 53 for GS-14 and number 17 for GS-13. Ap¬ 
pellant appealed to the Board of Appeals and Review, 
United States Civil Service Commission on 14 November 
1951, requesting a determination for retroactive placing 
on the original list as of the date of original certification 
by the Commission. This application was denied. Pending 
this appeal appellant was advised that the appellees fur- 
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ther reduced his name on the second Federal Hearing Ex¬ 
aminer list to number 63 GS-14 and number 27 GS-13 
(Complaint, paragraph 28). 

On March 11, 1952, appellant was informed by the ap¬ 
pellee, Robert Ramspeck, that all ratings assigned by the 
board of consultants and the Commission for hearing exam¬ 
iner personnel prior to the ratings assigned by the Exam¬ 
ining and Placement Division were disregarded (Complaint, 
paragraph 29). 


Introduction 

The main function of the proceedings before the lower 
court was to harness the forces within the Civil Service 
Commission so that the purpose and intent of the Federal 
Administrative Procedure Act, which became law on June 
11, 1946, could be accomplished consistent with principles 
of fairness and impartiality. 

The Administrative Procedure Act established the pro¬ 
cedure and method for appointment of legislative judges 
in government agencies in the Executive Branch of the 
government. This appeal deals primarily with judicial 
control over the exercise of administrative authority of 
the Civil Service Commission under Sections 10 and 11 of 
the Act. The government argued in the lower court that 
its arbitrary administrative determinations in the selection 
of hearing examiners were conclusive and not subject to 
judicial review or control. 

The gravamen of appellant’s complaint attacked the 
legality of Departmental Circular No. 592, Supplement No. 
3, revoking the original certification under General Dis¬ 
placement Notice No. 27, Supplement No. 2, of July 20, 
1949 (appellant’s exhibit “C”, Request for Admissions). 

“1. In General Displacement Notice No. 27, Supple¬ 
ment 2, of July 20, 1949, you were advised that the 
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Commission had established registers of eligibles for 
hearing examiner positions in Washington and 
throughout the United States. This is to inform you 
that these registers will no longer be used for abso¬ 
lute appointment. The Commission has decided to 
review the qualifications of all applicants who filed in 
the open competitive examination and to conduct 
investigations in the cases of those who made the 
experience requirements of the exam in ation an¬ 
nouncement. After this is done, the entire examina¬ 
tion will be re-rated by our examiners.’* 

And: 

“3. Any absolute appointment which was properly 
and regularly made from a certificate issued by the 
Commission from the original registers of eligibles 
will, of course, stand.” (Emphasis added.) 

The A dmi nistrative Procedure Act of 1946 was enacted 
by Congress in the spirit consistent with principles of 
fairness and impartiality to maintain high standards of 
independence and competence in Examiners, free from the 
influence, domination or manipulation of any administra¬ 
tive agency. The Act was expressly designed to give Ex¬ 
aminers an important status in the same category as judges, 
referees and commissioners. It provides for the revision 
of the attitude of the Civil Service Commission toward the 
function and duties performed by Examiners as a part 
of the administration of justice (Complaint, paragraph 34). 

In the selection of judicial or quasi-judicial Hearing 
Examiners the Commission’s qualification standards run 
through a maze of inconsistent changing of policy together 
with lack of uniformity and consistency of administrative 
interpretation of the statute which are entitled to little 
weight ( Isbrandtsen Co. v. U. S., D.C. N.Y. 1951, 96 F. 
Supp. 883). The protective safeguards contained in the 
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Act are impaired through regulation, contrary to the spirit 
of the statute. The statute gave dignity to the Hearing 
Examiner whose selection cannot be determined by the same 
methods and procedure adopted for the appointment of 
other non-judicial Civil Service employees (Complaint, 
paragraph 35). 

As a result of the failure of appellees to grant adequate 
authority and adequate legal standing to the legally trained 
and capable board of consultants, and because appellees’ 
regulations are geared to the conventional Civil Service 
concept of job classification, and further because appellees 
have not been capable or willing to assume the duties im¬ 
posed by Section 11 of the Act, examiners remain inferior 
officers subject to control, manipulation and indecisive 
action of appellees, and further appellees have demon¬ 
strated no special competence in selecting examiners or 
in affording them the security of tenure and fixed com¬ 
pensation which are prerequisites to judicial independence 
(Complaint, paragraph 36; Senator McCarran’s letter to 
Ramspeck, Appellant’s Request for Admissions, Exhibit 
“M”). 

Appellant comes into court as an aggrieved party to urge 
that the recommendations and actions of the board of ad¬ 
visors, consultants, examiners and the Commission with 
reference to the establishment of the original register in 
accordance with the intent of the Congress under Sections 
10 and 11 of the Administrative Procedure Act in the 
selection of qualified and competent trial examiners be 
upheld. The securing of impartial and qualified examiners 
genuinely independent of pressure from administrative offi¬ 
cials within the Civil Service Commission who might, di¬ 
rectly or indirectly, influence their appointments and se¬ 
lections, is one of the major objectives of the Administra¬ 
tive Procedure Act. 
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I 

The District Court erred in holding that under no 
circumstance did appellant have legal standing in 
court. 

The complaint filed in the United States District Court 
was founded upon the “legal right’’ of appellant to seek 
relief from “legal wrong” committed by appellees. Ap¬ 
pellant requested temporary and permanent injunction to 
prevent destruction of his original status on the original 
register as an applicant selected for hearing examiner, 
and for a declaratory judgment to protect and preserve 
his status as a candidate selected for judicial or quasi¬ 
judicial appointment. 

The right which may be the subject of vindication by 
action against a government officer must be a “legal 
right”, that is, one of property, one arising out of con¬ 
tract, one protected against tortuous invasion, or one 
founded on a statute which confers a privilege (Stark v. 
Wickard, 136 F. 2d 786, 78 U. S. App. D. C. 44, reversed on 
other grounds, 64 S. Ct. 559, 321, U. S. 314-315, 288, 88 
L. Ed. 733), and the wrong suffered be a “legal wrong” 
(see Section 10 of the Administrative Procedure Act). 
Section 11 of the Act conferred that privilege. 

The lower court erred by misinterpreting the gravamen 
of appellant’s complaint in that the lower court stated that 
appellant had no legal standing in court and that there 
was no genuine issue of fact. 

Chief Judge Bolitha J. Laws in an opinion rendered in 
the District Court in Federal Trial Examiners Conference, 
et al. v. Robert Ramspeck, et al., stated: 

“Bearing in mind the distinctively independent status 
which section 11 of the act was intended to confer 
on hearing examiners, the first question is the stand- 




ing in court, if any, of such examiners in their per¬ 
sonal capacity to object to action by the Civil Service 
Commission which allegedly impairs that status. 
The Court is of opinion that the examiners have such 
standing. While it may be conceded that the domi¬ 
nant purpose of the act was to guarantee even- 
handed administrative justice and not to confer 
benefits upon hearing examiners, it appears that 
Congress, as a means of attaining this dominant 
purpose, clothed examiners with the distinctive pro¬ 
fessional status mentioned above. Such status would 
not only assure impartiality at the hands of incum¬ 
bent examiners, but would serve as strong induce¬ 
ment for persons of character and ability to become 
examiners, and the right to be assured this profes¬ 
sional status is not to be disregarded because it is 
subordinate to another purpose. The Court, there¬ 
fore, is of opinion that the hearing examiners be¬ 
came vested with a property interest in maintaining 
a distinctive professional status and have standing 
to seek legal redress against steps which will rele¬ 
gate them to an inferior status.” (Emphasis added.) 

The lower court erred in its opinion that candidates 
selected on a list for hearing examiners under Section 11 
of the Act are not clothed with the same “legal right” or 
“legal standing” to seek “legal redress” against arbi¬ 
trary and illegal acts of appellees as appointed examiners. 
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II 

The appellees* “cover in” policy of status incumbents 
regardless of integrity and ability was a gross abuse 
and improper exercise of discretion and a direct vio¬ 
lation of the statute. 

The actions of the appellees in adopting (a) the “cover 
in” policy of incumbent examiners who held positions prior 
to June 11,1947, (b) qualifying those incumbent examiners 
disqualified by the eminent board of jurists and lawyers, 
(c) failure of the Commission to observe and carry out 
the purpose and intent of Section 11 of the Act by selecting 
incumbent examiners not based on merit, fitness, integrity 
and ability were clearly in violation of the Act, a gross 
abuse of discretion, and created a litigable right in appel¬ 
lant (Levine v. Farley, 70 U. S. App. D. C. 381). 

Appellant’s complaint does not allege a cause of action 
to seek employment with the Federal Government, nor 
does it attempt to set aside and make void the entire system 
established by the Civil Service Commission in the selec¬ 
tion of trial examiners. Appellant does not seek to chal¬ 
lenge the rating made by the Commission, nor does he seek 
this court to supervise the results of the Civil Service 
examination, nor does he request the court to pass on his 
qualifications or to compare them with those of incumbent 
examiners. All these issues of fact were presented by the 
government in the affirmative before the lower court. 

Appellant does seek to have those incumbent exam¬ 
iners who were qualified or disqualified by the board of 
consultants and the Commission in accordance with the 
intent of the statute confirmed and the “cover in” policy 
adopted by the appellees declared illegal. 

The lower court further erred in that it accepted decisions 
submitted by the government determined under mandamus 
proceedings. Appellant argued in the lower court that 
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there is a distinction between mandamus, injunction and 
relief under declaratory judgment and further that man¬ 
damus, injunction and declaratory judgment are entirely 
distinct and separate remedies. Mandamus proceedings are 
used only to enforce a ministerial duty that is plainly de¬ 
fined and required to be done without any discretion. Ap¬ 
pellant did not seek to compel the appellees to grant federal 
employment to him nor seek the performance of a non¬ 
discretionary ministerial duty, but did request review of 
arbitrary discretion and illegal acts contrary to the spirit 
and purpose of Section 11 of the Administrative Procedure 
Act with the further requests to declare his rights under 
the Act. 

In carrying out the Act’s provisions on examiners, great 
controversy arose whether incumbents should be “covered 
in” or tested as to their integrity and ability. Appellees 
fought from the outset to “cover in” all status incumbent 
examiners. The Civil Service Commission shirked its re¬ 
sponsibilities to test the integrity and ability of incumbent 
examiners and under prodding from the American Bar 
Association and Congress, the Commission finally issued 
regulations governing appointment, compensation and re¬ 
moval of hearing examiners. Under these regulations 
status incumbents were compelled to take the examination 
in order to qualify as trial examiners (Senator McCarran’s 
letter, Appellant’s Request for Admissions, Exhibit “M”; 
“cover in” policy see Rhyne “Administrative Procedure 
Act” 37 A. B. A.*J. 703 Sept. 1951). 

Appellees were so little acquainted with the high judicial 
and quasi-judicial function to be performed with a sub¬ 
ject with which they had little or no experience that in 
order to insure elimination of incompetence among incum¬ 
bents of examiner positions, the Commission appointed 
the eminent outstanding group of jurists and attorneys as 
advisors, consultants and examiners (Hull’s letter to Rep¬ 
resentative Norton, Appellant’s Additional Request for 
Admission). 
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Congressman Francis E. Walter, who pioneered the Ad¬ 
ministrative Procedure Act in the House, and who as sub¬ 
committee chairman introduced the final form of bill (H. R. 
5988, 79th Congress) which became the Administrative 
Procedure Act, stated with reference to the report of this 
eminent board of advisors, consultants and examiners, the 
following: 

“For many reasons the report which appears on the 
following pages is an enduring administrative law 
document. It is one of the most fundamental early 
fruits of the Administrative Procedure Act of 1946. 
Among the least significant of its features is the 
announcement that some federal administrative trial 
examiners should be removed for inexperience or 
incapacity. Much more important is the fact that 
it describes the beginning of what amount to admin¬ 
istrative judges in federal agencies. It is not only 
a notable example of service (uncompensated) by 
members of the legal profession but also a welcome 
instance in which an agency of the United States 
has thus utilized the great resources of the bench 
and bar in peacetime. It is a long step forward in 
the creation of a corps of judicial officers worthy 
of the Executive Branch of the government of the 
United States. It is another hopeful chapter in the 
reform of administrative law initiated by lawyers 
a decade or so ago. It is living proof of the deter¬ 
mination of the nation to preserve in the flesh its 
tradition of government under law.” (Emphasis 
added.) (“Administrative Law Bulletin” Vol. 1 No. 
4, March 23, 1949 A. B. A.) 

The appellees by applying non-judicial standards to 
judicial or quasi-judicial appointments committed a sub¬ 
stantial departure from and misapplied Section 11 of the 
Act ( Powell v. Brannan, et al., App. D. C. May 15, 1952). 
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This eminent board of jurists and attorneys, together 
with the American Bar Association, insisted that standards 
applicable to the selection of judges of the Federal courts 
should be applied in the choice of hearing examiners who 
would be quasi-judicial officers. The board and the Com¬ 
mission completed the original list of “status incumbents” 
who were marked eligible and ineligible, and the board 
had completed the list of competitive eligibles submitted 
to it, including the appellant (Appellant’s Exhibit “C”, 
Request for Admissions). Appellees eliminated appellant 
until reinstated upon appeal at a later date, but in the 
meantime “covered in” those incumbent examiners who 
were disqualified. 

Senator Pat McCarran, Chairman of the Judiciary Com¬ 
mittee of the United States Senate, in the letter addressed 
to the Chairman of the United States Civil Service Com¬ 
mission on September 6, 1951, indicted the Commission as 
follows (Appellant’s Request for Admissions, Exhibit 
“M”): 

“The Civil Service Commission is directly and chiefly 
the cause for this unfortunate situation. The mazes 
of adjective-loaded specifications and vague ter¬ 
minology relating to importance and complexity may 
be justifiable in screening technicians and even 
political theoricians but they do not measure judicial 
temperament, soundness of judgment, objectivity, 
honesty, or the other requisites essential to judicial 
work. The Commission appears incapable of com¬ 
prehending the problem and, lacking such compre¬ 
hension, naturally has failed miserably to perform 
the duties imposed upon it by Act.” 

“Security and pay were merely inducements whereby 
it was intended that persons possessing desired judi¬ 
cial training and character would he induced to enter 
this type of work and would thereafter he protected 
from improper influence .” (Emphasis added.) 
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“The Commission, finding that unsuccessful incum¬ 
bents and applicants could provoke more of an up- 
r roar than it cared to withstand, thereupon abdicated 

its duties and qualified all, or nearly all, incumbent 
examiners. This intolerable situation continues and 
holds little promise of betterment under the present 
Civil Service administration.” 

li “The natural conclusion would seem to be that the 

Civil Service Commission is either incapable of 
properly administering the law, or is unwilling to 
do so.” 

“The idea of this section was not only to require the 

► Commission and the agencies to seek fit persons 

• • • 17 

The Attorney General of the United States in an opinion 
on February 23, 1951, also made reference to the abroga¬ 
tion of duty by the Commission in violation of the Act 
(Kingstand v. Carter Carburetor Corp., 83 U. S. App. 

1 D. C. 266). The Supreme Court of the United States on 

February 26, 1951, in the case of Universal Camera Corp. 
v. National Labor Relations Board, 71 Sup. Ct. 456, 467, 
stated: 

“The enhancement of the status and function of the 
’ trial examiner was one of the important purposes 

of the movement for administrative reform.” 

Mr. Hull’s affidavit submitted in support of the govern¬ 
ment’s motion for summary judgment stated: 

► “That following the resignations of the board, the 

Commission decided that all ratings would be done 
by its examiners, and since the board had not finished 
examining all the applications the Commission de¬ 
termined that to insure uniformity its examiners 
would rate all applications in the competitive ex- 
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animation, including those who had been examined 
by the board and those whom the board had not so 
examined. ’ ’ 

Query, if the Commission were so solicitous to insure uni¬ 
formity through its non-legal examiners in reexamining 
all those persons who took the competitive examination, 
why did it not reexamine the incumbent examiners who 
were disqualified but “covered in” by the Commission, 
together with 25 other appointees which were properly and 
regularly made from a certificate issued by the Commis¬ 
sion from the discarded original register of eligibles. 
This action of the Commission leaves doubt as to its in¬ 
tegrity in the honest selection of trial examiners, especially 
in view of Hull’s letter to Representative Norton dated 
December 30, 194S (Appellant’s Additional Request for 
A dmi ssion) wherein he stated that: 

“Since it appeared, therefore, that the Commission 
would have a very important function to perform 
with respect to this Act, and since this was to be a 
function in connection with a subject with which w T e 
had little or no experience, it was necessary for us 
to proceed rather cautiously.” 

Mr. Hull’s letter continued: 

“Believing our future duties as serious in nature as 
our preliminary operations, which I have set forth 
in detail, we again proceeded rather cautiously and 
appointed a Board of Examiners made up of one 
person now on the Commission’s staff and five per¬ 
sons from outside the Government with outstanding 
reputations in the field of Administrative law to 
assist us in examining the status incumbents for 
hearing examiner positions.” 

“The Board and the Commission in carrying out its 
functions have been requiring all status incumbent 
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hearing examiners to be investigated as to qualifica¬ 
tions. In most instances the investigations have been 
completed, and the Board has been able to hold oral 
interviews and arrives at its own decisions, which, 
incidentally, have not as yet been made public. In 
fact, no decision will be made public until all the 
persons who are applicants have been fully con¬ 
sidered. Since this Board is to handle each and 
every case the consideration of the entire group 
will take quite a period of time. Realizing this, the 
Commission appointed several consultants who will 
act as associates on the Board in order that a large 
amount of the preliminary work with respect to each 
case may be fully cared for. The Co mmi ssion also 
asked two persons to assist it on an informal basis 
without a designation of office or place. Of interest 
in this connection is a Board decision wherein it 
adopted a rule that no decision whatsoever will be 
made by it without full Board action. The function 
of the Board have now been enlarged to include 
responsibility for rating, not only the applicants 
within the Government service, but also those out¬ 
side the Government who are seeking appointments 
to Hearing Examiner positions.” (Emphasis added) 

“To date we have been unable to consider anything 
beyond the recruitment and placement provisions of 
Section 11 of the Act. The services of both the 
Advisory Committee and the Board will, however, 
continue to be available to us and we intend to call 
on the Committee and the Board for consideration 
of the remaining provisions of Section 11.” (Em¬ 
phasis added.) 

Appellees recognized the fact that the Commission deal¬ 
ing with a subject with which it had no experience was not 
vested with arbitrary power dependant upon the will or 
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caprice of the Commission to disregard the selections made 
by the Board and certified by the Commission. Trial ex¬ 
aminers in adjudicated proceedings are generally lawyers 
just as are the judges. Lack of essential qualifications in 
a trial examiner is as serious as lack of qualifications in a 
judge, therefore, good or bad appointments, in the case 
of both judges or trial examiners depend upon the ethics 
and integrity of the appointing officers. 

Where in the history of the Civil Service Commission 
did it give two examinations for the same position to the 
same person when that person was approved in the first 
instance and so certified. The answer is that the first ex¬ 
amination was given to measure judicial temperament, 
soundness of judgment, objectivity, honesty, ability, in¬ 
tegrity and the other requisites to judicial work, and the 
second alleged reinvestigation by non-legal examiners was 
given to eliminate and “cover up” for “cover ins.” 

In summary, it can be said that in the six years since the 
passage of the Act, the Civil Service Commission has com¬ 
pletely frustrated the provisions and purposes of Section 
11 respecting recruitment, selection and appointment of 
Hearing Examiners (Thomas, The Selection of Federal 
Hearing Examiners; Pressure Groups and The Adminis¬ 
trative Process (1950), 59 Yale L. J. 431, 433; Senator Pat 
McCarran speaking in the Senate on March 12, 1946, re¬ 
printed in Administrative Procedure Act, Legislative His¬ 
tory, 79th Congress, 1944-46, Senate Document No. 248, 
79th Congress, 2d Session, page 215. See also Fuchs, The 
Hearing Examiner Fiasco under The Administrative Pro¬ 
cedure Act (1950), 63 Harv. L. Rev. 737, 767). 

The announced function of the Board of Examiners to 
pass on the qualifications of status incumbents issued by 
the Commission on September 23, 1947 (Appellant’s Com¬ 
plaint, paragraph 10) was published in Examining Circular 
EC-17 (unassembled), October 21, 1947, (R. 792), (12 Fed. 
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Reg. 8801. See also Examination Specification No. 851, 
Nov. 5,1947). On January 23,1948, the Commission finally 
announced the appointment of members of the Board of 
Examiners. Over a year later, in March 1949, the results 
of the Examination were announced. Of the 225 status 
incumbents rated by the Board, approximately 60, or 
25.5%, had been found disqualified (see Thomas, supra, 
page 442 et seq.). The Commission followed up with an 
order giving the agencies until June 25, 1949, to displace 
the disqualified incumbents (General Displacement Notice 
No. 27, March 11, 1949). However, appeals were under¬ 
taken on behalf of the affected Examiners and by the af¬ 
fected agencies and the effectiveness of the Displacement 
Order had to be postponed indefinitely (General Displace¬ 
ment Notice No. 27, Supp. No. 1, May 23, 1949). A virtual 
Donnybrook followed the announcement of the Examina¬ 
tion results and the upshot of it all was that ultimately all 
of the originally disqualified Examiners were found quali¬ 
fied to continue in their positions. On July 25, 1949, the 
Board of Examiners, their work finally rejected by the Com¬ 
mission, resigned in disgust (for fuller details see the 
Thomas and Fuchs articles cited supra). On December 13, 
1949, the Commission formally threw out the results of the 
competitive Examination notwithstanding it retained 25 
non-status candidates from the original register (Depart¬ 
mental Circular No. 592, Supp. 3 (DC 59, S. 3), (Appellant’s 
Complaint, paragraph 39)). As much as anything else, fail¬ 
ure to understand the requirements for administering the 
Administrative Procedure Act successfully is responsible 
for the Commission’s course. Yet, this arbitrary, callous 
and incongruous abuse of discretion by the Commission was 
approved and ratified by the lower court. The court below 
says in affect, “Notwithstanding that the Civil Service 
Commission has done little to comply with the Act, it may 
continue to frustrate it.” 
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III 

Congress did by the Administrative Procedure Act, 
create special and direct legislation for jurisdiction 
and judicial review in the Federal courts of abuse and 
improper exercise of administrative discretion. 

Appellees argued in the court below that the Act did not 
expand the scope of judicial review of the acts of admin¬ 
istrative agencies, and further questioned the expansion of 
availability of judicial review. Universal Camera Cory. v. 
National Labor Relations Board (Supra) held that the 
scope of judicial review had been expanded by the Act, 
and the Supreme Court in the case of Wong Yang Sung v. 
McGrath , 379 U. S. 33, 36 (1950) served emphatic notice 
that it will give a very liberal and broad interpretation to 
the language of the Act to enable the accomplishment of 
the purposes which the Congress had in mind in adopting 
it. Appellees attempt to induce this court through the so- 
called “federal employment cases” to preclude judicial 
review or attempt to establish that the actions of the Com¬ 
mission involve unreviewable discretion. By applying these 
cases the appellees attempt to place a selected qualified 
candidate to quasi-judicial office in the same category as 
a non-judicial employee not governed by Section 11 of the 
Administrative Procedure Act. 

Contrary to the argument made by appellees in the lower 
court that “examination of the committee reports which 
accompanied the Administrative Procedure Act fails to 
disclose any awareness on the part of the Congress that 
it was creating any litigable rights in favor of applicants 
for jobs as examiners,” the congressional reports show 
that instances where statutes preclude judicial review are 
few (S. Doc. No. 248, 79th Congress, 2d Sess., pages 212, 
274, 368, for an example of an expressed statutory preclu¬ 
sion of judicial review see International Union v. Bradley, 
75 F. Supp. 394 D. C. Dist. Col. (1948)). Congress did not 
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intend to codify into the Act the doctrine of implied pre¬ 
clusion of judicial review ( Switchmen’s Union v. National 
Mediation Board, 320 U. S. 297 (1943), Kirkland v. At¬ 
lantic Coast Line RR., 167 F. (2d) 529 (App. D. C. 1948) 
cert. den. 335 U. S. 843, holds the Administrative Proce¬ 
dure Act did not change this doctrine). Section 10 (c) of 
the Act provides for judicial review of “every final agency 
action for which there is no other adequate remedy in any 
court” in addition to “every agency action made review- 
able by statute”. There could be no rational basis for the 
first quoted language if review is “precluded” in every 
instance where it is not expressly conferred by statute. 
Therefore, the Act by its own terms confers a right of 
review independently of the right conferred by other stat¬ 
utes. 

The Act’s preclusion of judicial review of agency action 
“by law committed to agency discretion” should be nar¬ 
rowly confined, because Section 10 (e) of the Act expressly 
confers power to set aside action resulting from “an abuse 
of discretion” (See McCarran, “Improving Administrative 
Justice; ‘Hearings and Evidence’; Scope of Judicial Re¬ 
view,” 33 A. B. A. J. 827 at 893 (1946)). 

IV 

Federal courts have inherent together with broad¬ 
ened statutory powers under Section 10 of the Ad¬ 
ministrative Procedure Act through mandamus, by 
injunction or otherwise to correct abuses of discretion 
and arbitrary, illegal, capricious or unreasonable acts 
by federal administrative agencies. 

The inherent power of federal courts through mandamus, 
by injunction or otherwise to correct abuses of discretion 
and arbitrary, illegal, capricious or unreasonable acts by 
federal administrative agencies culminated in broadened 
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reviewing powers under Section 10 of the Federal Admin¬ 
istrative Procedure Act of 1946. Under this Act any person 
suffering “legal wrong” because of any agency action, 
or adversely affected or aggrieved thereby is entitled to 
a judicial review thereof. The Act provides that the form 
of proceeding for judicial review shall be any special statu¬ 
tory review proceeding relevant to the subject matter in 
any court specified by statute or in the absence or inade¬ 
quacy thereof, any applicable form of legal action includ¬ 
ing actions for declaratory judgments or writs of prohibi¬ 
tory or mandatory injunctions or habeas corpus in any 
court of competent jurisdiction. 

In addition to employing the proper remedy in order to 
obtain judicial review of administrative action, two pre¬ 
liminary requirements must be met. In the first place, a 
party must have “legal standing” and second, he must 
“exhaust” his administrative remedies before coming into 
court. These requirements have been fulfilled. 

Section 10 (e) of the Act provides that the Reviewing 
Court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the 
meaning or applicability of agency action. In Universal 
Camera Corporation v. NLRB, 340 U. S. 474 (1951), and 
NLRB v. Pittsburgh S.S. Co., 340 U. S. 4S8 (1951), the 
Supreme Court dealt with the exercise of the Administra¬ 
tive Procedure Act upon the scope of review of federal 
administrative action. That Act, said the court, has ma¬ 
terially broadened the reviewing power of the federal 
courts. (Emphasis added.) 

So far as applicable to administrative law, it means 
basically the rules of conduct founded in reason and fair¬ 
ness by which administrative officials must govern them¬ 
selves in exercising their powers (Hart, The Exercise of 
Rule-Making Power, The President’s Committee on Ad¬ 
ministrative Management (1937)). Such rules of conduct 
obviously cannot be left to haphazard inconsistent chang- 
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ing of rules, directives, orders or publications suitable for 
the occasion by officials of the United States Civil Service 
Commission for the sole purpose of perpetuating in office 
those incumbents who failed the Civil Service examination 
to the exclusion of those candidates who were successful. 
Affirmative and orderly conduct by these officials is re¬ 
quired if it is to be fairly and rationally exercised in ac¬ 
cordance with the cherished judicial tradition embodying 
the basic concepts of fair play ( Morgan v. United States 
(1937), 304 U. S. 1, 14, 15; Isbrandtsen Co. v. U. S., D. C. 
N. Y. 1951). 

Our government is so organized that every branch takes 
part in the shaping of administrative rules of conduct, the 
Congress because it ordinarily establishes the agency by 
statute and provides it with funds, the Executive by his 
powers of appointment and removal, the Courts by their 
powers on the arbitrary exercise of power, and the people 
by means of formal or informal participation in the ad¬ 
ministrative process. All these controls constitute the rule 
of law as applicable to administrative agencies. Control 
by the courts is only one aspect of the rule of law, but it 
is the one which has received the major share of use. Con¬ 
gress because of the difficulty in marking out the limits of 
administrative power, broadened to a great extent the re¬ 
viewing power of the courts under Section 10 of the Act. 
The chief concern in this case centers about the exercise 
of appellees administrative power in a fair and reasonable 
manner and in conformity with the Act. The confidence of 
those affected that they will secure just treatment in the 
hands of appellees is an inseparable element protected by 
Section 10. This is the major issue upon which appellant 
comes into court, and this issue is reflected in the enact¬ 
ment of the Federal Administrative Procedure Act. 

It is not difficult to ascertain the place of this court in 
relation to the administrative process under the Admin¬ 
istrative Procedure Act. The major functions of the court 
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in reviewing administrative action are to check the exer¬ 
cise of power by administrative agencies outside statutory 
limits and to enforce fair exercise procedures in the admin¬ 
istrative process. 

Mr. Justice Brandeis stated: 

“The supremacy of law demands that there shall be 
opportunity to have some court decide whether an 
erroneous rule of law was applied; and whether the 
proceedings in which the facts were adjudicated was 
conducted regularly” (St. Josephs Stockyards Co. 
v. United States, 288 U. S. 38, 84 (1936)). 

Congress enacted Section 1009 of Title 5, U. S. Code, 
empowering control by courts over government agencies, 
and courts now have the broadened power to review and 
compel correction of an abuse of discretion or compel an 
officer to exercise his discretion where he has obviously 
failed or refused to do so ( Mastrapasqua v. Shaughnessy, 
ISO F. 2d 999) and it was determined in the case of Dorsey 
v. Kingsland, 173 F. 2d 405, that a court upon proper ap¬ 
plication of an aggrieved party has the duty to judicially 
review action of any agency. 


V 

Congress by the nature and character of Section 11 
of the Administrative Procedure Act created a legal 
right protected by judicial remedy on behalf of federal 
hearing examiner candidates selected to the Civil Serv¬ 
ice Register. 

In order to stress the authority of appointment by an 
executive officer it is well to keep in mind that the Presi¬ 
dent is authorized in some cases to appoint certain officials 
by and with the advise and consent of the Senate, which 
mode is exclusive of all others. The head of a department, 
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however, has no constitutional prerogative of appointment 
to offices independently of the legislation of Congress, by 
which he must be governed, and Congress may provide 
for the performance of certain acts in the nature of condi¬ 
tions precedent by the appointee before he can enter on 
the duties of an office. When Congress, by law, vests the 
appointment of inferior officers in the heads of depart¬ 
ments, it may also provide the mode of appointment. The 
Constitutional authority in Congress to vest the appoint¬ 
ment implies authority to limit, restrict and regulate such 
appointments by such laws as Congress may enact in rela¬ 
tion to officers to be appointed as it did under Section 11 
of the Administrative Procedure Act. 

The American system of government, politically as well 
as constitutionally, requires a check upon all official action, 
be it legislative, judicial, executive or administrative. 
Courts should not discourage actions on the part of citizens 
to compel a strict observance by public officials of their 
duties, but so far as authorized by law should encourage 
such practice. If public officers act without authority any 
appropriate remedy may be used to prevent enforcement 
of their orders. It has been held that for purposes of ad¬ 
judicating in court the official acts of public officials, any 
citizen is a proper party. 


VI 

Applicants who pass examinations and who are or 
are entitled to be on legal lists, acquire rights of which 
they may not be deprived by action of appellees. 

The purpose of a competitive Civil Service examination 
is to ascertain in advance the fitness of candidates to per¬ 
form the duties of a particular position. The examination 
is not competitive unless it conforms to measures or stand¬ 
ards which are sufficiently objective to be capable of being 





32 


challenged and reviewed by other examiners of equal ability. 
The reinvestigation by the appellees did not conform to 
measures and standards sufficiently objective to be capable 
of being challenged and reviewed by other legally trained 
examiners. 

Appellant had the “legal right” which is a right founded 
under Section 11 of the Administrative Procedure Act, to 
take a competitive examination in the Federal Civil Serv¬ 
ice, under Examining Circular No. 17, provided he met the 
qualification standards set for the examination of federal 
hearing examiner, and the further “legal right” to de¬ 
mand that the register established, compiled or founded as 
a result of that examination be exhausted before another 
register is used. Appellant has the “legal right” to attack 
the “legal wrong” committed by appellees where they arbi¬ 
trarily, unreasonably and capriciously reinstated incum¬ 
bents for appointment who were disqualified in an examina¬ 
tion by qualified legally trained jurists and examiners in 
accordance with standards set by the American Bar As¬ 
sociation. 

Only one list should be established from which appoint¬ 
ments to a position are to be made ( People ex rel. Sweeney 
v. Rice, 17 N. E. 2d 772, 279 X. Y. 70). Applicants who 
pass examinations and who are or are entitled to be on 
legal lists, acquire rights of which they may not be deprived 
by the action of Civil Service Laws and Regulations 
{People v. New York Civil Service Board, 43 N. Y. S. 191, 
13 App. Div. 309, 46 C. J., p. 957, note 45), once on an 
eligible list one does not have a vested right to an appoint¬ 
ment but does have the right to require that appointments 
be made from the list {Purely v. Board of Education, 200 
N. E. 818, 270 N. Y. 275; Couch v. Staley, 293 N. W. 482, 228 
Iowa 790). Persons on an eligible list shall be listed in 
accordance with their excellence as determined by the ex¬ 
amination {Phillips v. Weed, 59 N. E. 2d 375; 144 Ohio 
State 375). 
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The question submitted to this Court is the question of 
the invasion of appellant’s “interests” or “rights” by the 
Civil Service Commission. The courts on many occasions 
have been concerned with the invasion of private property 
rights. They undertook to review the determinations of 
administrative agencies affecting such rights in order to 
protect them from undue restriction of liberty as guaran¬ 
teed by “due process.” 

Today the government confers many benefits 'which re¬ 
quire the exercise of administrative discretion and judg¬ 
ment with judicial review on questions of arbitrary discre¬ 
tion (Stark v. Wickard, Supra). Whether these are classi¬ 
fied as “rights,” “benefits” or “privileges” seems irrele¬ 
vant in view of our present day approach to administrative 
law. It may often be questioned whether valid distinctions 
have been drawm among them. The last tw*o are generally 
created by statute and consequently can be modified or 
withdrawn the same way without meeting a constitutional 
barrier set up by the courts, but they can nevertheless be 
created, modified or withdrawn by Constitutional amend¬ 
ment as in the case of the Prohibition Amendments. What 
lies behind all of these under a democratic government is 
the will of the people exercised in the polls. It is indeed 
questionable whether the so-called “privileges” and “bene¬ 
fits” could be withdrawn with less bitter popular reper¬ 
cussions than some of the so-called “rights.” 

The rules and regulations exercised by the appellees 
must be consistent with Section 11 of the Act, and a rule 
or a regulation in conflict with this statutory provision 
is invalid. The appellees, therefore, are bound by and may 
not wraive its own rules formerly promulgated but must 
act in accordance with the rules and regulations as they 
existed under Examining Circular No. 17, October 1947. 
The appellees have no authority to disregard those rules 
and regulations, establish a second list for the sole purpose 
of retaining incumbent examiners who had failed the ex¬ 
amination. 
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Appellant is aggrieved by the acts of the appellees in 
disregarding and nullifying his original certification under 
General Displacement Notice No. 27, Supplement No. 2, of 
July 20, 1949, and appeals to this Court for redress. The 
Act provides that appointments to the office of Federal 
Hearing Examiner shall be made according to merit or 
fitness to be ascertained by competitive examination. Thus 
appellees have no authority to authorize appointments in 
any manner other than that provided by the Act. The issu¬ 
ance of Departmental Circular No. 592, Supplement No. 3, 
resulting in immediate, continued and irreparable injury, 
loss and damage to appellant by depriving him of his 
status and position on the federal hearing examiner list as 
originally qualified is invalid. 


CONCLUSION 

For the foregoing reasons, judgment of the District Court 
should be reversed and the relief prayed for be granted. 

Respectfully submitted, 

Morton C. Steinberg, 
Plaintiff-Appellant, Pro Se. 
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Docket Entries 

Civil Docket 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

- +- 

Morton C. Steinberg 

—v.— 

1. Robert Ramspeck 

2. Frances Perkins 

3. James M. Mitchell, Individually and as Members of 
the United States Civil Service Commission 

- 1 - 


Date Proceedings 

1952 

Apr. 2 Complaint, appearance #1, 2, 3. served 4-8-52 


Atty Gen served 4-10-52 by R. R. 875991 filed 

2 Summons, copies (3) and copies (3) of Com¬ 
plaint issued U. S. Atty served 4-8-52 

“ 11 Request of pltf. for admissions. filed 

“ 16 Interrogatories of pltf. to defts.; Notice. filed 

“ 24 Answer of deft, to request for admission; C/M 
4-24-52; App. of John J. McCarthy & William R. 
Glendon, Ass’t. U. S. Atty. filed 

[la] 
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Docket Entries 

Date Proceedings 

May 2 Answers to interrogatories served by pltf. on 
deft. 4-22-52; C/M 5-2-52. filed 

“ 2 Objections of defts. to interrogatories filed by 

pltf.; Affi. of Fordyce W. Luikart; C/M 5-2-52; 
M. C. 5-2-52. " filed 

“ 8 Additional request of pltff. directed to defts. for 

certain admissions etc. C/M 5-7-52; Exhibit A 

filed 

“ 8 Memorandum of pltff. re; objections to interroga¬ 
tories C/M 5-7-52 filed 

“ 15 Motion of pltff. for summary judgment; mailed 
5-14-52; M. C. 5-15-52; filed 

“ 15 Brief of pltff. in opposition to motion to dismiss 
complaint and in support of pltff"s motion for 
summary judgment; mailed 5-14-52; filed 

“ 27 Motion of defts. to quash subpoena duces tecum; 
P. & A.; C/M 5-27-52; M. C. 5-27-52. filed 

“ 27 Motion of defts. to dismiss or in the alternative 
for summary judgment; P. & A.; Affi.; Exhibit; 
C/M 5-27-52; M. C. 5-27-52. filed 

June 5 Statement of pltffs.; mailed 6-4-52. filed 

“ 16 Answer of pltf. to deft’s, motion to quash sub¬ 
poena duces tecum and supplemental additional 
reply to memo, for deft’s, motion to dismiss or 
for summary judgment; C/M 6-14-52. filed 

June 30 Order granting motion of deft for summary 
judgment and denying motion of pltf for sum¬ 
mary judgment. (N) Micro 7-2-52 Pine, J. 
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Complaint for Temporary and Permanent 
Injunction, etc. 

1. Jurisdiction of this action is conferred upon this 
Court by Title 28, Section 1331, United States Code. 

2. This action arises under the provisions of the Ad¬ 
ministrative Procedure Act, Title 5, Sections 1001-1011, 
United States Code, declaratory relief sought pursuant to 
Title 28, Sections 2201-2202, United States Code. The mat¬ 
ter in controversy exceeds, exclusive of interests and costs, 
the sum of Three Thousand ($3,000.00) Dollars. 

3. Plaintiff is a resident of Lakewood, which is in the 
County of Ocean and State of New Jersey. 

4. Plaintiff filed his application pursuant to Section 11 
of the Administrative Procedure Act of July 11, 1946, in 
1947 as a candidate for the examination for Federal Hear¬ 
ing Examiner. On May 19, 1949, plaintiff was certified by 
the United States Civil Service Commission in grade of 
P7-85. 


5. Defendants, Robert Ramspeck, Frances Perkins and 
James M. Mitchell are the Chairman and Commissioners 
respectively of the United States Civil Service Commis¬ 
sion, having their principal place of business located in the 
District of Columbia, and are sued both in their individual 
and official capacities. 

6. Section 11 of the Administrative Procedure Act, 
sometimes hereinafter referred to as the Act, provides as 
follows: 

“Sec. 11. Subject to the civil-service and other laws 
to the extent not inconsistent with this Act, there 
shall be appointed by and for each agency as many 
qualified and competent examiners as may be neces- 
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sarv for proceedings pursuant to sections 7 and 8, 
who shall be assigned to cases in rotation so far 
as practicable and shall perform no duties incon¬ 
sistent with their duties and responsibilities as ex¬ 
aminers. Examiners shall be removable by the 
agency in which they are employed only for good 
cause established and determined by the Civil Serv¬ 
ice Commission (hereinafter called the Commission) 
after opportunity for hearing and upon the record 
thereof. Examiners shall receive compensation pre¬ 
scribed by the Commission independently of agency 
recommendations or ratings and in accordance with 
the Classification Act of 1923, as amended, except 
that the provisions of paragraphs (2) and (3) of 
subsection (b) of Section 7 of said Act, as amended, 
shall not be applicable. Agencies occasionally or 
temporarily insufficiently staffed may utilize exam¬ 
iners selected by the Commission from and with the 
consent of other agencies. For the purposes of this 
section, the Commission is authorized to make in¬ 
vestigations, require reports by agencies, issue re¬ 
ports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees 
as may be deemed necessary, recommend legislation, 
subpoena witnesses or records, and pay witness fees 
as established for the United States Courts.” 

7. There are approximately 51 agencies of the Federal 
Government (hereinafter sometimes referred to as the 
agencies or the agency) utilizing the services of approxi¬ 
mately 250 hearing examiners appointed pursuant to the 
provisions of Section 11 of the Act to conduct hearings 
required and provided for under Section 7 and 8 of the 
Act. 

8. A group of consultants were established and ap¬ 
pointed by the United States Civil Service Commission 







5a 


Complaint for Temporary and Permanent Injunction, etc. 

pursuant to the responsibility conferred by Section 11 of 
the Administrative Procedure Act of June 11, 1946. 

9. Section 11 of the Act provides that examiners shall 
be qualified and competent, perform no duties of a nature 
which would be inconsistent with their functions as exam¬ 
iners, and enjoy independence and security of tenure. It 
also provides that, consistent with the Act, these objec¬ 
tives are to be carried out within the framework of the 
Civil Service system, and for that purpose the Civil Serv¬ 
ice Commission was given special powers. 

10. Pursuant to Section 11 of the Act the Civil Service 
Co mmi ssion first appointed an advisory committee to 
recommend requirements and procedures. It assisted the 
Commission in classifying examiner positions, proposed 
regulations, and suggested minimum qualifications for ex¬ 
aminers. The Commission held a public hearing at Wash¬ 
ington, D. C., where members of Congress and representa¬ 
tives of agencies, the public, and interested professional 
organizations stated their views. Thereafter the Commis¬ 
sion issued regulations (12 F. R. 6321, September 23, 
1947). 

11. Section 34.3 (a) of those regulations provides that 
incumbent examiners with full or competitive Civil Serv¬ 
ice status i( may be given absolute appointments as hearing 
examiners * * * if they are found by the Commission to be 
qualified and competent to perform the duties of hearing 
examiners (Emphasis added.) Such examiners must 
have been serving in positions which became hearing exam¬ 
iner positions on June 11, 1947, and must have been condi¬ 
tionally appointed to such positions under the Administra¬ 
tive Procedure Act on such date. The Commission’s simul¬ 
taneous release of September 22-23, 1947, stated that for 
this purpose the Commission would establish the present 
group of consultant, that the latter would develop stand- 
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ards, that in accordance with such standards the Commis¬ 
sion would make a complete qualifications investigation of 
each incumbent, that such incumbent would be required to 
appear before the consultants for oral interviews, and that 
only those incumbents whom the consultants found “emi¬ 
nently qualified” to be hearing examiners would receive 
regular appointments under the provisions of the Adminis¬ 
trative Procedure Act. 

12. In May 1948, the function of the consultants was 
extended to the determination of the qualifications and 
eligibility of (1) so-called “war service” or “temporary” 
incumbent examiners and (2) applicants for examiner 
positions who were either non-examiner government em¬ 
ployees or outsiders engaged in private professional work 
or state or local government service. The consultants 
were thus asked to function with respect to all present 
or prospective examiners who are subject to the Act. 

13. There were, in fact, two groups of consultants. The 
first, appointed at the close of 1947, consisted of Douglas 
L. Edmonds, Associate Justice, Supreme Court of Cali¬ 
fornia; Joseph W. Henderson of Philadelphia, former 
president of the American Bar Association; Laurance M. 
Hyde, Associate Justice, Supreme Court of Missouri; Wil¬ 
son M. Matthews, Examiner, United States Civil Service 
Commission; Carl McFarland, chairman, practicing at¬ 
torney of Washington, D. C., and former Assistant Attor¬ 
ney General; and Willis Smith of Raleigh, North Carolina, 
former president of the American Bar Association. 

14. When the consultants’ function was extended to war 
service and temporary incumbents and outside applicants 
in May 1948, on the recommendation of the original group 
of consultants the Commission appointed the following 
advisory consultants or associates to function in the sev¬ 
eral regions of the country: Albert Ewing of Nashville, 



7a 


Complaint for Temporary and Permanent Injunction, etc. 

Tennessee, delegate of his state to the governing body of 
the Am erican Bar Association, for part of the South; 
Chester T. Lane of New York City, former general coun¬ 
sel of the Securities & Exchange Commission, for New 
York and New Jersey; Clarence A. Miller of Washington, 
D. C., vice president and general counsel of The American 
Short Line Railroad Association, for the District of Colum¬ 
bia, Maryland, Virginia and West Virginia; Morris Mit¬ 
chell, practicing attorney of Minneapolis, for Wisconsin, 
Minnesota, North Dakota, and South Dakota; Charles B. 
Stephens of Springfield, Illinois, executive secretary of 
the Illin ois State Bar Association, for Illinois and Indiana; 
Robert G. Storey of Dallas, Texas, Dean of the Law School 
at Southern Methodist University and president of the 
Texas State Bar Association, for Louisiana, Oklahoma, 
and Texas; and Glenn R. Winters of Ann Arbor, Michigan, 
secretary-treasurer of the American Judicature Society, 
for Michigan. In addition, Chief Justice Carl V. Wey- 
gandt of the Supreme Court of Ohio and Associate Justice 
John V. Spaulding of the Supreme Judicial Court of Mas¬ 
sachusetts agreed to cooperate in the same work on an 
entirely informal basis with respect to applicants from 
their respective states. The original group of six consul¬ 
tants aided in the regional work at their places of resi¬ 
dence. 

15. The Commission required the consultants to operate 
within two concepts. Examiners, or applicants for certifi¬ 
cation to eligibility for examiner positions, must (a) have 
had stated general and special experience and (b) demon¬ 
strate specified aptitudes or abilities. These requirements 
are established by the Commission’s Examining Circular 
EC-17 issued October 21, 1947. 

16. The week of February 9, 1948 was devoted to meet¬ 
ing with representatives of agencies, with representatives 
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of the federal examiner corps and with the Commission. 
Thereafter the consultants operated singly or in panels of 
two or more for the purpose of individual cases. The whole 
group met repeatedly for the transaction of general busi¬ 
ness or the discussion of policy and procedure. Associates 
operated singly in their regions except when invited to sit 
in at meetings of the main group or its panels. Oral inter¬ 
views or examinations were conducted with all incumbents 
and with such non-incumbent applicants as seemed quali¬ 
fied on the paper record they had submitted. 

17. In the event a case reached the rating stage, the 
incumbent or applicant was graded on the customary col¬ 
lege scale—A, B, C, D, E, and F with pluses or minuses 
and C the passing grade. 

IS. In the case of all status incumbents of examiner 
positions, and of non-status incumbents who had been in 
examiner positions for some time, there was first a careful 
investigation conducted by picked, legally-trained, and 
well qualified investigators of the Commission operating 
under the direction of the consultants. This investigation 
included interviews with associates of, and practitioners 
before, the incumbent as well as a review of his personnel 
record and the quality of his work. Thereafter each incum¬ 
bent was interviewed by a panel of two or more consul¬ 
tants, who at that time or theretofore also examined speci¬ 
men records and reports in cases conducted by the person 
so examined. When all consultants present at the inter¬ 
view-examination were satisfied that nothing would be 
gained by further time, the incumbent was excused and 
each member of the panel recorded his vote and judgment 
secretly. Immediately thereupon each read what he had 
so written, the chairman if present and participating an¬ 
nouncing his last. Then the next case was immediately 
called or the session was adjourned. In only a few cases, 
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no matter how many consultants participated, did the 
several votes and judgments vary in range more than, for 
example, between C and B. Ordinarily there might be a 
difference of at most a C, a C plus, and a B minus; or an A, 
an A minus, and a B. In the usual case two or three panel 
members would reach the identically same conclusion so 
that, for example, there would be a C and two C pluses. 

19. The application papers of all applicants other than 
incumbents were examined by the Commission member of 
the consultant group who, if he found a lack of prerequi¬ 
site experience qualifications as set forth hereinbefore, 
marked the application “ineligible” and thus finally dis¬ 
posed of it for present purposes. Applicants from the 
federal service, who were not in examiner positions, were 
then usually assigned to the two consultants and one as¬ 
sociate resident in the Washington, D. C., metropolitan 
area for examination and rating. They first divided the 
cases. Two of them chose to operate as a panel of two 
on all of their cases. The other chose to operate alone as 
authorized by the group. Each reported orally on his 
findings and judgment in each case, and discussed any 
doubtful or general problems encountered, with the full 
group at its November-December 1948 meeting. If found 
eligible in the preliminary screening of papers submitted, 
all other applicants were ordinarily investigated, inter¬ 
viewed, and examined by a single consultant or one of 
the associates located in the region in which the applicant 
resided. They reported their judgment and findings in 
each case either by mail or orally at the November- 
December 1948 meeting. All such cases were either dis¬ 
cussed with, or carefully reconsidered on the paper record 
by, regular consultant members of the group. 

20. Despite a liberal approach by the consultants the 
number of disqualifications of status incumbents was sub- 
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stantial. Almost all of them were grounded upon (1) lack 
of the prerequisite experience or (2) abilities indubitably 
very mediocre at best. 

21. Approximately 1500 government employees and per¬ 
sons not employed by the government became subject to the 
examinations. 105 government employees and 60 non¬ 
government persons received a B- or better. Plaintiff’s 
mark was a B in the grade of P-7. In receiving such a grade 
plaintiff was eligible to be certified not only to fill existing 
vacancies but also for the replacement of those examiners 

who were then in the service but who mav have been found 

* 

by the consultants not to have had the necessary qualifica¬ 
tions. On November 9, 1949, defendants decided to review 
the entire Hearing Examiner examination. The defendants 
also decided, where necessary, to have its own investigators 
secure additional information concerning the qualification 
of applicants in the open-competitive examination who met 
the experience requirements of the examination announce¬ 
ment. Defendants wantonly, capriciously, unlawfully, and 
for the sole purpose of retaining those status incumbents 
who failed the original examination, assigned plaintiff an 
ineligible rating on March 19, 1950. 

22. The distinguished consultant group, hereinbefore 
referred to which spent months of effort at its task only 
to have their recommendations ignored by the defendants, 
resigned their positions. 

23. Subsequent to the alleged re-review by the defen¬ 
dants those persons who had had Civil Service status on a 
non-competitive basis were appointed to fill 225 of the 250 
positions open for hearing examiners. 

24. At the time of the alleged unlawful reinvestigation 
made by the defendants, a Civil Service investigator not 
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trained in the law called at plaintiff’s office and jotted 
notes on an envelope. Plaintiff offered the investigator a 
yellow pad which was refused. At the time plaintiff made 
reference that he could not understand how his background, 
training and experience could be determined by those notes 
during a brief interview. 

25. On May 19, 1950, one year subsequent to plaintiff’s 
certification in the grade of P7-85 the Examining and Place¬ 
ment Division of the defendant Commission declared plain¬ 
tiff ineligible. 

26. Plaintiff appealed to the Board of Appeals and Re¬ 
view of the defendant Commission, and upon a thorough 
reexamination based upon supporting and corroborating 
evidence the decision of the Examining and Placement 
Division was reversed, and plaintiff was reinstated in the 
grade of GS-14 on December 7, 1950. 

27. On February 15, 1951, plaintiff was advised that his 
relative position on the list for hearing examiner GS-14 
was number 53. In April 1951 plaintiff was certified to the 
Federal Security Agency in connection with hearing ex¬ 
aminer vacancies in Chicago, Illinois, and Dallas, Texas, 
for GS-13 rating, and at that time plaintiff was informed 
that his position was number 5 or 6 on the list. 

28. On July 30, 1951, plaintiff was advised that his 
position was number 56 for GS-14 and number 22 for GS- 
13. On August 3, 1951, plaintiff was advised that his posi¬ 
tion was number 53 for GS-14 and number 17 for GS-13. 
Plaintiff appealed to the Board of Appeals and Review, 
United States Civil Service Commission on 14 November 
1951, requesting a determination for retroactive placing 
on the list as of the date of original certification by the 
original board of consultants. This application was denied. 
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Pending the appeal plaintiff was advised that the defen¬ 
dants further reduced his name on the federal hearing 
examiner list to number 63 GS-14 and number 27 GS-13. 

29. On March 11, 1952, plaintiff was informed by the 
defendant, Robert Ramspeck, that all ratings assigned by 
the board of consultants for hearing examiner personel 
prior to the ratings assigned by the Examining and Place¬ 
ment Division were disregarded. 

30. Defendants likewise disregarded the opinion ren¬ 
dered by the Attorney General of the United States on 
February 23, 1951, the decision of the United States Su¬ 
preme Court on February 26,1951, and the letter of Honor¬ 
able Pat McCarran, United States Senate, of September 
6, 1951. Defendants likewise disregard the constitutional 
system of “checks and balances.” As a result the United 
States Civil Service Commission has become a powerful 
autonomous authority in the Executive branch of the 
United States Government. 

31. The actions and regulations of the defendants in 
disregarding the certifications made by the consultants in 
the original examination for the purpose of reinstating 
those failures for federal hearing examiner were unlawful, 
void and contrary to the purpose and spirit of Section 11 
of the Act to require the defendant Commission and the 
agencies to seek fit persons. 

32. Notwithstanding that the Administrative Procedure 
Act was enacted by Congress subsequent to the Civil Serv¬ 
ice Act and the Civil Service Rules then in force the dev 
fendants unlawfully disregarded the original examination 
for the purpose of retaining those Civil Service employees 
who had failed the original examination and applying out- 
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moded Civil Service procedure not contemplated under 
Section 11 of the Act, which is as follows: 

“The relative position of names on a list is subject 
to daily change, due to the reentry of the names of 
persons temporarily suspended because of unavail¬ 
ability, restoration of the names of those who have 
been out on certification to an agency but returned 
unselected, the entry from time to time of 10-point 
preference eligibles who are given special examina¬ 
tions under the provisions of the Veterans’ Pref¬ 
erence Act of 1944, as amended, and the delayed 
entry of names of recently discharged veterans en¬ 
titled to delayed filing of applications.” 

33. To date the defendants have demonstrated no special 
competence in selecting examiners in accordance with the 
standards applicable to the selection of judges of the fed¬ 
eral courts, which standards should be applied in the choice 
of hearing examiners who are judicial or quasi-judicial 
officers. The defendants have offered a nefarious scheme 
which is not conducive to judicious selections, and have 
arbitrarily, capriciously and unlawfully discriminated 
against plaintiff. 

34. The Administrative Procedure Act of 1946 was 
enacted by Congress in the spirit consistent with principles 
of fairness and impartiality to maintain high standards of 
independence and competence in Examiners, free from the 
influence, domination or manipulation of any administra¬ 
tive agency. The Act was expressly designed to give Ex¬ 
aminers an important status in the same category as 
judges, referees and commissioners. It provides for the 
revision of the attitude of the Civil Service Commission 
toward the function and duties performed by Examiners 
as a part of the administration of justice. 
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35. In the appointment of judicial or qua si-judicial 
Hearing Examiners, the Commission’s qualification stand¬ 
ards appear to run through a maze of inconsistent changing 
of policy suitable to the existing conditions of the moment. 
The protective safeguards contained in the Act are being 
impaired through regulation, contrary to the spirit of the 
statute, adopted by persons without legal training. The 
statute gave dignity to the Hearing Examiner whose ap¬ 
pointment cannot be determined by the same methods and 
procedure adopted for the appointment of other non-judi¬ 
cial Civil Service employees. 

36. As a result of the failure of defendants to grant 
adequate authority and adequate legal standing to the 
legally trained and capable board of consultants, and be¬ 
cause defendants’ regulations are geared to the conven¬ 
tional Civil-Service concept of job classification, and fur¬ 
ther because defendants have not been capable or willing 
to assume the duties imposed by Section 11 of the Act, 
examiners remain inferior officers subject to control, 
manipulation and indecisive action of defendants. 

37. Defendants have demonstrated no special compe¬ 
tence in selecting examiners or in affording them the se¬ 
curity of tenure and fixed compensation which are pre¬ 
requisites to judicial independence. 

38. Defendants are incapable of properly administering 
Section 11 of the Act by measuring judicial temperament, 
soundness of judgment, objectivity, honesty or the other 
requisites essential to judicial work. 

39. Unless the defendants, and each of them are re¬ 
strained and enjoined from enforcing Departmental Cir¬ 
cular No. 592, Supplement No. 3 dated December 13, 1949, 
and from taking all other unlawful action or unlawfully 
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assumed powers as complained of herein, in violation of 
the Act, defendants and each of them will continue to en¬ 
force said regulations and take said unlawful action and 
unlawfully exercise said powers all resulting in the undue 
prejudice to the rights of qualified and competent hearing 
examiners. 

40. The existence of said Departmental Circular No. 592, 
Supplement No. 3, in unlawfully revoking General Dis¬ 
placement Notice No. 27, Supplement No. 2 of July 20,1949, 
wherein plaintiff was advised that the eminent board of 
consultants had certified plaintiff in a P-7 rating results 
in immediate, continued, and irreparable injury, loss and 
damage to plaintiff in that plaintiff is irreparable deprived 
of his status on the federal hearing examiner list when 
first qualified. 

41. The issuance of Departmental Circular No. 592, 
Supplement No. 3 revoking the original certification under 
General Displacement Notice No. 27, Supplement No. 2 of 
July 20, 1949, is final agency action for which there is no 
other adequate remedy in any other court or in any other 
proceedings. 

Wherefore, plaintiff prays judgment as follows: 

1. That a preliminary injunction and a final injunction 
be issued against defendants and each of them, their agents, 
servants, employees, attorneys, and any and all persons 
acting in concept or participation with such defendants, 
enjoining them, directly or indirectly, from: 

Enforcing Departmental Circular No. 592, Supple¬ 
mental No. 3 of December 13, 1949. 

2. That a declaratory judgment be issued herein ad¬ 
judging and decreeing as follows: 
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(a) That said Departmental Circular No. 592, 
Supplement No. 3 of December 13, 1949, is void be¬ 
cause the issuance thereof was in violation of Sec¬ 
tion 11 of the Administrative Procedure Act. 

(b) That all acts of the defendants in reviewing 
the entire hearing examiner examination by the use 
of its own non-legally trained investigators to secure 
additional information concerning the qualifications 
of applicants in the open-competitive examination 
be declared void and of no effect because it violated 
Section 11 of the Administrative Procedure Act. 

(c) That the actions, decisions, findings, of the 
legally trained board of consultants appointed by 
the defendants be declared valid and in effect. 

(d) That defendants be compelled to carry out the 
recommendations of the Attorney General of the 
United States on February 23, 1951, and the deci¬ 
sion of the Supreme Court of the United States on 
February 26, 1951 and the recommendations made 
by Honorable Pat McCarran, United States Senate, 
on September 6, 1951, or all jurisdiction be taken 
from the defendants. 

(c) That plaintiff be reinstated to his original 
position for certification as a federal hearing ex¬ 
aminer in accordance with the recommendations 
made by the board of consultants. 

3. For such other and further relief as to this Court 
may seem just and proper in the premises. 

Respectfully submitted, 

Morton C. Steinberg, 
Plaintiff Per Se. 


(Verified by plaintiff on March 31, 1952.) 




17a 


Excerpts from Request for Admission 

The plaintiff, Moeton C. Steinbeeg, Per Se, requests the 
defendants within ten days of service of this request to 
make the following admissions for the purpose of this 
action only and subject to all pertinent objections to ad¬ 
missibility which may be interposed at the trial: 

• • • 

C. Departmental Circular No. 592, Supplement No. 3, 
dated December 13, 1949, addressed to Heads of Depart¬ 
ments and Independent Establishments, informing those 
activities that the United States Civil Service Commission 
had decided to review the qualifications of applicants who 
filed in the open-competitive examination. 

• • • 

M. Letter addressed by Honorable Pat McCarran, 
Chairman, Judiciary Committee, United States Senate, to 
Chairman, United States Civil Service Commission, dated 
September 6, 1951. 

• • • 

Moeton C. Steinbeeg, 

Plaintiff Per Se, 

310 Second Street, 
Lakewood, New Jersey. 


) 
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Exhibit “C”, Annexed to Foregoing Request for Admission 

DC592,S3(1) 

United States Civil Service Commission 
Washington 25, D. C. 

December 13, 1949 
X. A :BW :gdb :m jp 

Departmental, Circular No. 592, Supplement No. 3 

To Heads of Departments and Independent Establish¬ 
ments : 

Subject: Appointment and examination of Hearing Ex¬ 
aminers GS-935-11-15 under the Administrative 
Procedure Act. 

1. In General Displacement Notice No. 27, Supplement 
2, of July 20, 1949, you were advised that the Commission 
had established registers of eligibles for Hearing Examiner 
positions in Washington and throughout the United States. 
This is to inform you that these registers will no longer be 
used for absolute appointment. The Commission has de¬ 
cided to review the qualifications of all applicants who filed 
in the open competitive examination and to conduct in¬ 
vestigations in the cases of those who meet the experience 
requirements of the examination announcement. After this 
is done, the entire examination will be re-rated by our ex¬ 
aminers. 

2. Temporary appointments pending the establishment 
of the new registers may be made under Regulation 2.114- 
(a) icith prior approval of the Commission. However, no 
applicant for temporary appointment will be considered 
unless he has filed an application under Examining Circular 
No. 17 and unless he meets the experience requirements set 
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Exhibit “C”, Annexed to Foregoing Request for Admission 

forth in EC-17. In making temporary appointments, vet¬ 
eran applicants must be considered before non-veteran 
applicants. 

3. Any absolute appointment which was properly and 
regularly made from a certificate issued by the Commission 
from the original registers of eligibles will, of course, stand. 

4. Inquiries regarding the provisions of this Circular 
may be addressed to the Examining and Placement Divi¬ 
sion, U. S. Civil Service Commission, Washington 25, D. C., 
telephone Code 171, Extension 781. 

Very respectfully, 

/s/ L. A. Moyer 
L. A. Moyer 
Executive Director 
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(Letter of September 6, 1951 from Hon. Pat McCarran 
to Mr. Robert Ramspeck.) 


(Mounted Opposite) 
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HEARING EXAMINER REGULATIONS 


Mr. Robert Ramspeck, 
Chair-man, United Stales 


United States Senate, 
Committee on the Judiciary, 

September 6, 1951. 

Civil Service Commission, 


Washington, D. C. 

My Dear Mr. Chairman: Under date of July 10, you sent me a copy of the 
Proposed Hearing Examiner Promotion Policies and Procedures which you 
described as a proposal being made to the Commission by its staff; and invited 
me to communicate my reactions to the proposal. 

For your recognition and appreciation of my interest in the subject, I am 
grateful. 

I did not immediately acknowledge your letter, because I wished to study the 
proposals before making any comment, and my hands have been rather full 
during the past 2 months. However, I have been able to give snatches of time 
to the matter, off and on, since receiving your letter. 

Just before I left Washington to come here to San Francisco for the Japanese 
Peace Treaty Conference, I asked Mr. Sourwine, counsel of the Judiciary Com¬ 
mittee, to check with your office to find out whether you were still interested in 
having any comment from me. He was assured that you were still interested, 
and that such comment would still be timely, as the Commission had not yet 
taken final action on the matter. 


The Proposed Hearing Examiner Promotion Policies and Procedures lists 15 
principles to be applied with respect to such promotions. My general impression 
is that they add complexity and ambiguity to the statute and, in some respects, 
evade the plain import of the opinion of the Attorney General, rendered February 
23. 1951. 

For example, item 1 states that agencies will continue to be permitted to select 
the method of appointment to be followed in filling a vacancy; that is, selection 
from the register, reinstatement, transfer, promotion, etc. Item 6 would, in 
effect, require continuous reexamination of incumbents for promotion. These 
principles do not appear to be consonant with section 11 of the Administrative 


Procedure Act, which contemplates permanency. 

I do not deem it necessary to take up and discuss each of the 15 principles 
seriatim. But it seems clear the proposed policies and procedures are subject to 
at least three main objections: 

(1) They would be time consuming; based on past experience, from 6 months to 
2 years would be required to fill a vacancy by a promotion. 

1(2) Commission action would be predicated upon agency recommendation. 
On this point, the question is raised as to the sufficiency of manpower to undertake 
the studies necessary to arrive at independent determination in cases of promotion. 
There may be some justification for the fear that the result would be that agencies 
would be encouraged, if not compelled, to fill high-level vacancies from outside 
the organization rather than by promotion from within. 

(3) Job security and organization morale do not permit the preference of 
inferior applicants over superior incumbents. 

It also appears that the proposed promotion regulation is geared to the con¬ 
ventional civil-service concept of job classification and the theory that these 
administrative proceedings can be easily categorized according to difficulty. 
This is a false premise. Furthermore, section 11 of the Administrative Procedure 
Act imposes a legal bar to such categorization, in that it requires assignment to 
cases in rotation, so far as practicable. 

The theory behind section 11 of the act is that litigants are entitled to have 
examiners of the highest degree of competence, and I am sure Congress intended 
no distinction between litigants with big cases and litigants with little cases. 

Instead of commenting in more detail upon the proposals which you sent me, 
I should like to discuss this whole matter of hearing examiners in its broader 


aspect. 

The Administrative Procedure Act became law June 11, 1946. It represented 
a result of a great deal of time and effort on the part of Members of Congress 
and others. One of the purposes of the act was to provide that, where hearings 
were to be conducted by subordinates, these subordinates would be duly qualified 
examiners. The act required that these qualified examiners be appointed, pur¬ 
suant to the civil-service laws, by and for each agency in such numbers as were 
necessary to conduct all proceedings requiring a hearing by statute. These 
officers were to perform no duties inconsistent with their quasi-judicial responsi¬ 
bilities as examiners; were to be removed only for good cause established and 
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determined by the Civil Service Commission after hearing; and were to receive 
compensation prescribed by the Commission independently of. agency recommen¬ 
dations or ratings. It was intended that they be very nearly the equivalent of 
judges even though operating within the Federal system of administrative justice. 

The administrative history of the activation of this law is disappointing. The 
new examiner system was to be operative by June 11, 1947. It is still largely 
an ineffective paper system because the Civil Service Commission moved so 
slowly that, when the critical date of June 11, 1947, arrived, the Commission had 
to resort to making conditional appointments of both incumbent examiners and 
new personnel to fill vacancies. The Commission deliberately chose to appoint 
a group of judges and lawyers as consultants in the task of making appointments. J 
While this new screening board was composed of extremely able men, it was not 
given near adequate authority or adequate legal standing; and the Commission 
yielded to pressures, and failed to back up the board, when confronted with the 
real problems Of selection and status. As a result, the board disintegrated. The 
Commission, finding that unsuccessful incumbents and applicants could provoke 
more of an uproar than it cared to withstand, thereupon abdicated its duties and 
qualified all, or nearly all, incumbent examiners. This intolerable situation con- ; 
tinues and holds little promise of betterment under the present Civil Service 
administration. It would have been much better if the Commission had adopted 
a program of vigorously enforcing the provisions respecting tenure and compen¬ 
sation. In so doing it would have tended at least to try out the provisions of 
the act designed to make examiners a separate and independent corps of hearing 
officers worthy of judicial traditions. 

► “iAs the result of this failure of the Civil Service Commission, Members of 
Congress are importunes by examiners to intercede with regard to the tenure and 
security which Congress intended should be theirs. This administrative failure 
is unfortunate for it deprives Congress of the time needed for its legislative duties. 

If the Civil Service Commission had been capable and willing to assume the duties; 
imposed by the law, this unfortunate and unnecessary imposition on the time of 
Members would have been avoided. Apparently something different must be 
devised, perhaps in the form of a Presidential appointment procedure, with 
Senate confirmations, unless the examiners are to remain inferior officers subject 
to the indecisive actions of the Civil Service Commission. This is a situation 
which might yet be rectified if the Commission would act promptly, firmly, and 
forthrightly. I should consider it a waste of time to write this letter if I.did not 
still have at least some slight hope for such action. 

What Congress intended with regard to hearing examiners was clearly estab¬ 
lished by section 11 of the Administrative Procedure Act. That section reads: 

“Sec. 11. Subject to the civil-service and other laws to the extent not inconsistent 
with this Act, there shall be appointed by and for each agency as many qualified 
and competent examiners as may be necessary for proceedings pursuant to sec¬ 
tions 7 (Hearings) and 8 (Decisions), who shall be assigned to cases in rotation so 
far as practicable and shall perform no duties inconsistent with their duties and 
responsibilities as examiners. Examiners shall be removable by the agency in 
which they are employed only for good cause established and determined by the 
Civil Service Commission (hereinafter called the Commission) after opportunity 
for hearing and upon the record thereof. Examiners shall receive compensation 
prescribed by the Commission independently of agency recommendations or ratings 
and in accordance with the Classification Act of 1923, as amended, except that 
the provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said Act, 
as amended, and the provisions of section 9 of said Act, as amended, shall not be 
applicable. Agencies occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and with the consent of other 
agencies. For the purposes of this section, the Commission is authorized to make 
investigations, require reports by agencies, issue reports, including an annual 
report to the Congress, promulgate rules, appoint such advisory committees as 
may be deemed necessary, recommend legislation, subpena witnesses or records, 
and pay witness fees as established for the United States courts.” [Italics sup¬ 
plied.] 

The idea of this section was not only to require the Commission and the agencies 
to seek fit persons but also to make examiners largely independent in matters of 
tenure and compensation. It required assignment by rotation not by classifica¬ 
tion. It intended to grant judicial independence which is not achieved by a 
system of promotional rewards subject to agency oontrol. Indeed, such a system 
of promotional rewards is not conducive to this objective at alL Uniformity, 
stability, and independence were desired. It was not intended that these should 
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be restricted by agency control of classification or compensation. The provision" 
for prescription of compensation by the Commission, independently of agency 
recommendations and ratings, was retained in the draft of the law notwithstanding j 
the doubts expressed by the executive branch through the Bureau of the Budget. 

The idea of the hearing examiner is not new. The Supreme Court appoints 
and uses, in certain types of litigation, a special master who sifts facts, states 
issues, and makes recommendations. The master in chancery has long been used j 
in the law. Referees are appointed by judges in bankruptcy proceedings. The 
care in the selection of, and functions performed by, these officers of the Court are 
well known and could have furnished an adequate guide for the Civil Service Com- j 
mission in establishing administrative machinery and in performing the duties 
required by the Administrative Procedure Act. j 

The American Bar Association has insisted that standards applicable to the 
selection of judges of the Federal courts should be applied in the choice of hearing ! 
examiners who would be quasi-judicial officers. Instead of this the Civil Service 
Commission has offered a nefarious promotion scheme which is neither conducive 
to harmony nor to judicial attitude, for it leaves to the agency the initiative and 
the control. Indeed, the Commission has suggested that the scheme bo used as a 
guide in assigning cases to hearing examiners. This is absurd for it subverts the j 
main objective of the act insofar as examiners are concerned. Statutory hearings, 
whether in the field of rule making or adjudication, must generally conform to { 
accepted modes of receiving proof and of testing proof. How can these hearings ; 
and adjudications be classified objectively in'advance for assignment if there be 
numerous divisions? Can it be foretold in advance whether the case will be well 
presented, or if its complexity will remain fixed? How can the cases of the Civil i 
Aeronautics Board be classified for assignment to 2 GS-15’s. 5 GS-14’s, 10 GS- 
13’s, 6 GS-12’s, and 5 GS-ll’s? Much more realistic is the Federal Communica- '• 
tions Commission unit of 7 GS-14’s or the Securities and Exchange Commission i 
unit of 3 GS-14’s and 2 GS-13’s. 

If classification is justifiable at all, then it should be on the basis of the type of j 
work done by the agencies. And, within each agency, two grades designated 
“senior examiners” and “junior examiners” would be adequate and practical; 
more is unrealistic and unjustified. 

In enacting the Administrative Procedure Act, a certain amount of pulling and 
hauling was anticipated but it was assumed that the Civil Service Commission 
would be capable of controlling this activity. To date the total result is a de¬ 
moralizing achievement of temporizations which have brought discredit to the j 
Commission; have emboldened the persons involved to make demands which in 
some cases have far-reaching implications; and have burdened the Congress, w’hich, 
had the right to assume that the law would be administered according to the 
letter and the spirit. j • 

To date the Commission has demonstrated no special competence in selecting 
examiners or in affording them the security of tenure and fixed compensation 
w r hich are prerequisite to judicial independence. The natural conclusion would 
seem to be that the Civil Service Commission is either incapable of properly 
administering the law, or is unwilling to do so. The Commission has temporized, 
evaded, or equivocated in the face of real issues. Spooks somewhere in the back¬ 
ground apparently have inhibited and continue to inhibit the proper application 
of section 11 of the act. Whether or not even the opinion of the Acting Attorney 
General, dated February 23, 1951, will impel or compel the Commission to take 
definite action, remains to be seen. February 23, 1951, is now nearly 7 months 
past. 

The Civil Service Commission is directly and chiefly the cause for this uni- 
fortunate situation. The mazes of adjective-loaded specifications and (vague 
terminology relating to importance and complexity may be justifiable in screening 
technicians and even political theoricians but they do not measure judicial 
temperament, soundness of judgment, objectivity, honesty, or the other requisites 
essential to judicial work. The Commission appears incapable of comprehending 
the problem and, lacking such comprehension, naturally has failed miserably to 
perform the duties imposed upon it by the act. 

The Commission, of course, is. not the only blameworthy party in this con¬ 
troversy. Some rather broad claims and contentions have been made by or in 
behalf of the examiners or certain groups of examiners. In that connection, I 
feel impelled to mako two observations. First, the Administrative Procedure 
Act contemplated that all examiners should be superior, not that there should be 
gradations such as inferior, satisfactory, or superior examiners. Second, contrary 
to what appears to be the feeling of some of these examiners, the main purpose 
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of the act is not to give examiners as employees good positions and security, hut 
to afford persons coming within the purview of the various acts a hearing before 
a highly competent and independent examiner. Security and pay were merely 
inducements whereby it was intended that persons possessing desired judicial 
training and character would be induced to enter this type of work and would 
thereafter be protected from improper influence. 

Kindest personal regards. 

Sinccrel> '’ Pat McCarran'. 


EXHIBIT "K" 

United States Civil Service Commission, 

Washington, B. C., September 21, 1951. 

Hon. Pat McCarraN, 

United States Senate. 

Dear Senator McCarran: I have vour letter of September 6, 1951, in reply 

...—irr»n tn» nmnosal made 




22a 


Excerpts from Answer to Request for Admission 

Defendants in this action hereby admit the genuineness 
of the documents hereinunder described, subject to all per¬ 
tinent objections to their admissibility as evidence in this 
action, and provided that this admission is made for the 
purposes of this action only, and is not an admission to be 
used against defendants on any other occasion, or by any 
one other than plaintiff. 

* * « 

C. Departmental Circular No. 592, Supplement No. 3, 
dated December 13, 1949, addressed to Heads of Depart¬ 
ments and Independent Establishments, informing those 
activities that the United States Civil Service Commission 
had decided to review the qualifications of applicants who 
filed in the open competitive examination. 

# • • 

M. Letter addressed by Honorable Pat McCarran, Chair¬ 
man, Judiciary Committee, United States Senate, to Chair¬ 
man, United States Civil Service Commission, dated Sep¬ 
tember 6, 1951. 

• • i 


John J. McCarthy 
Attorney 

U. S. Civil Service Commission 
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Additional Request for Admission 

The plaintiff, Morton C. Steinberg, Per Se, requests the 
defendants within ten days of service of this request to 
make the following admission for the purpose of this action 
only and subject to all pertinent objections to admissibility 
which may be interposed at the trial. 

1. That the following letter dated December 30, 1948, 
addressed to Honorable Mary T. Norton, House of Repre¬ 
sentatives, and signed by William C. Hull, Executive As¬ 
sistant, United States Civil Service Commission, Washing¬ 
ton 25, D. C., is genuine. 

Morton C. Steinberg, 

Plaintiff Per Se, 

310 Second Street, 

Lakewood, New Jersey. 




24a 


Letter of December 30, 1948, Annexed to Foregoing 
Additional Request for Admission 

United States Civil, Service Commission 
Washington 25, D. C. 

Address Only 

“Civil Service Commission’’ 
In Your Reply Refer to 

File X.SR:MVG:nvs 
and Date of This Letter 

December 30, 1948 


Honorable Mary T. Norton 
House of Representatives 

Dear Mrs. Norton: 

Reference is made to your letter of December 1, 1948 in 
the interest of Mr. Morton C. Steinberg, who filed an 
application for the position of Hearing Examiner. 

The applications filed under Examining Circular 17 are 
in the process of being rated. However, it is expected that 
it will be some time before this work is completed. You 
may be sure that these applications will be given every 
proper consideration and applicants will be notified of the 
results of this examination as soon as the information is 
available. 

We are giving you for your use and convenience as com¬ 
plete information as possible concerning the Administrative 
Procedure Act, especially the part for which the Commis¬ 
sion is primarily responsible. Applicants will find among 
other things of interest on this subject, a statement concern¬ 
ing the review of the papers of those who filed under 
Examining Circular No. 17; a statement showing the agen- 
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cies which will utilize Hearing Examiners; and a listing of 
the agencies wTiich have recently been accepting applica¬ 
tions for consideration in connection with a temporary posi¬ 
tion pending the establishment of appropriate registers. 

Hearings, as conducted by Government agencies with re¬ 
spect to administrative procedures within such agencies, 
was the subject of a special study in the latter part of 1939 
and the early 40’s by a committee which became known as 
the Attorney-General’s Committee. This committee made 
quite an intensive study and submitted both a majority and 
minority report. It was apparently this study, and other 
studies conducted by individual members of Congress, and 
by various organizations, associations, and groups, that 
eventually led to the passing of the present law, Public Law 
404, 79th Congress, which is known as the Administrative 
Procedure Act. It is from this Act that the Commission 
derives its authority concerning the appointment, compen¬ 
sation, and removal of persons known, or to be known, 
as Hearing Examiners. 

The Commission is concerned only with Section 11 of this 
Act. This section provides, among other things, that there 
shall be appointed by, and for, each agency as many quali¬ 
fied and competent examiners as may be necessary for 
proceedings pursuant to certain sections referred to in the 
Act, specifically Sections 7 and 8 of the Act. Likewise, this 
section specifically provides that examiners shall be re¬ 
movable, by the agency in which they are employed, for 
good cause only, as established and determined by this 
Commission. Congress also provided in this Act that ex¬ 
aminers should receive compensation prescribed by this 
Commission independent of agency recommendation but 
within the bounds of the Classification Act of 1923, as 
amended. In this latter connection, certain definite excep- 
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tions were made to provisions now appearing in the Classi¬ 
fication Act. These exceptions provided in effect that (1) 
examiners appointed under the Administrative Procedure 
Act would not receive an agency efficiency rating or in 
fact any efficiency rating whatsoever, and (2) it would be 
unnecessarv for anv agencv to certify good conduct or 
satisfactory service for in-grade promotions. In addition, 
this section of the Act also provides that agencies, occa¬ 
sionally or temporarily insufficiently staffed, may utilize 
examiners selected by the Commission from, and with the 
consent of, other agencies. Of course all these provisions 
anticipated that there would be persons to appoint and 
to remove. Since it appeared, therefore, that the Commis¬ 
sion would have a very important function to perform 
with respect to this Act and since this was to be a function 
in connection with a subject with which we had had little 
or no experience, it was necessary for us to proceed rather 
cautiously. 

Realizing our responsibilities with respect to this Act, 
we early in December 1946, in accordance with the authority 
given by Section 11 of the Act, appointed an Advisory 
Committee to aid and assist us in meeting our responsi¬ 
bilities. This Advisory Committee met from time to time 
during the latter part of 1946 and early 1947 and assisted 
us materially in arriving at the compensation and classi¬ 
fication to be assigned for the grade level of work to be 
performed. The Advisory Committee recommended, and 
the Commission adopted, a classification or grade level 
specification which ranged from the professional grade of 
P-4, at $5232 a year, to the professional grade of P-8, at 
$10,305 a year. After completion of this function the Com¬ 
mission and Advisory Committee promulgated regulations 
which were necessary to establish an orderly placement 
program. These regulations were adopted after consider- 
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able study and appear in the Federal Register as Part 34 
of the Commission’s regulations. 

After completion of the above-mentioned functions by 
the Advisory Committee and the Commission, the remain¬ 
ing problem of a preliminary nature, before the actual 
filling of vacancies, was the establishment of qualification 
standards for use in connection with an examination an¬ 
nouncement. The enclosed recruiting announcement, issued 
after considerable study and survey, sets forth rather high 
standards that must be met before a person receives an 
appointment to one of the hearing examiner positions. 
Among the many factors considered in establishing the 
minimum requirements was the number of incumbents in 
Government service who had a Civil Service status and 
were occupying positions that became hearing examiner 
positions on June 11, 1947. We found this number to be 
157. Also it was necessary to ascertain the number of 
people who were non-status (meaning temporary ap¬ 
pointees, war-service, or other types, who, within the mean¬ 
ing of the Civil Service Regulations, are distinguished 
from status employees) and were occupying positions that 
became hearing examiner positions on June 11, 1947. In 
this connection we found that there were 40 of this type 
of personnel. This study with respect to incumbents was 
made in the agencies listed below. At the moment these 
are the only agencies in which we have found existing or 
anticipated hearing examiner positions: 

Agriculture Department 

Civil Aeronautics Board 

Civil Service Commission 

Federal Communications Commission 

Federal Power Commission 

Federal Security Agency (Social Security Admin¬ 
istration) 
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Federal Trade Commission 
Interior Department 
Interstate Commerce Commission 
Labor Department 
Maritime Commission 
National Labor Relations Board 
Securities and Exchange Commission 
Treasury Department (Alcohol Tax Unit of Bureau 
of Internal Revenue; and Coast Guard) 

Having determined the number and types of incumbents 
who received conditional reappointments we surveyed the 
agencies in order to ascertain their anticipated hearing 
examiner needs within the immediate future. - We found 
that the Government’s needs will be less than 75. This 
figure covers only vacancies and anticipated vacancies. It 
does not include positions held by either status or non¬ 
status incumbents. Those figures may be revised upward, 
depending upon final decision by the Federal Courts of a 
pending case. In this particular case, Eisler et al., v. Clark, 
Justice Goldsborough, of the District Court of the United 
States for the District of Columbia, ruled that the Admin¬ 
istrative Procedure Act was applicable to proceedings of 
the Immigration and Naturalization Service looking toward 
the deportation of aliens. The Court issued an injunction 
staying deportation of the plaintiffs. The basis of the 
Court’s decision was that the Administrative Procedure 
Act applied to the immigration statutes and until there had 
been appointed qualified examiners provided for by Section 
11 of the Administrative Procedure Act, the Government 
was estopped from determining deportability of the aliens 
who were plaintiffs in the case. The Immigration and 
Naturalization Service has estimated that eighty-four ex¬ 
aminers would be required. 
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This case has been appealed to a higher Court. Follow¬ 
ing the Court’s decision bills were introduced in the Senate 
and House of Representatives to exempt the Immigration 
and Naturalization Service from the purview of the Sec¬ 
tions of the Administrative Procedure Act other than Sec¬ 
tion 3. The Committee on the Judiciary of both Houses of 
Congress reported on the bills but no action was taken by 
either House during the last session. Until final disposi¬ 
tion is made with respect to those positions in the Immigra¬ 
tion and Naturalization Service the definite number of 
vacancies cannot be determined. 

In another case, however, Justice Alexander Holtzoff 
of the same Court of which Justice Goldborough is a mem¬ 
ber, recently ruled that in deportation hearings there need 
not be “neutral” examiners as required by the Administra¬ 
tive Procedure Act, which is apparently in direct contra¬ 
diction of Justice Goldsborough’s decision. This latter case 
concerned a Chinese seaman named Wong Yang Sung of 
this city. Justice Holtzoff ruled that it was proper for 
Immigration Service inspectors to preside at hearings in¬ 
volving deportation of aliens. This is the present Govern¬ 
ment procedure. 

In view of these two decisions the Commission cannot 
approach an estimate as the over-all needs in this field. 
This can only be done after final decision has been made by 
the higher Federal Courts and we have resurveyed the 
needs of the agencies. 

In addition to the above information, we had knowledge 
of the possible sources of supply for such types of per¬ 
sonnel. Consequently, through a study of the needs and 
the sources of supply, together with what we believed was 
the intent of Congress, we established and published the 
examination circular to which I have referred. As a result 
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of this, applications have been regularly received since the 
date of the announcement. The circular sets forth a state¬ 
ment of duties, tenure, grade level, citizenship, experience 
requirements, and various other things too numerous to 
mention, which will be of interest to you. This unassembled 
examination has no closing date, but is open continuously. 

To date no person has yet received what is known as an 
absolute appointment (permanent) as hearing examiner. 
Believing our future duties as serious in nature as our 
preliminary operations, which I have set forth in detail, 
we again proceeded rather cautiously and appointed a 
Board of Examiners made up of one person now on the 
Commission’s staff and five persons from outside the 
Government with outstanding reputations in the field of 
Administrative law to assist us in examining the status 
incumbents for hearing examiner positions. 

The Board held its first meeting on February 9,1948, and 
has continued to perform since that date. The functions 
of this Board as outlined by the Commission are as follows: 

1. To develop standards for rating Hearing Examiners 
who have a competitive civil service status and who 
are now serving in the position. 

2. To secure corroborative information covering the ex¬ 
perience and training of the Hearing Examiners. 

3. To conduct oral interviews of the Examiners. 

4. To rate the Examiners eligible or ineligible to con¬ 
tinue in their assignments. 

5. To consider and act upon requests for reconsideration 
of ratings. 

The Board and the Commission in carrying out its func- 
tions have been requiring all status incumbent hearing ex- 
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aminers to be investigated as to qualifications. In most 
instances the investigations have been completed, and the 
Board has been able to hold oral interviews and arrives at 
its own decisions, which, incidentally, have not as yet been 
made public. In fact, no decision will be made public until 
all the persons who are applicants have been fully con¬ 
sidered, and it will be some time before all applicants can 
be fully considered. Since this Board is to handle each 
and every case the consideration of the entire group will 
take quite a period of time. Realizing this, the Commission 
appointed several consultants who will act as associates 
on the Board in order that a large amount of the pre¬ 
liminary work with respect to each case may be fully cared 
for. The Commission also asked two persons to assist it 
on an informal basis without a designation of office or 
place. Of interest in this connection is a Board decision 
wherein it adopted a rule that no decision whatsoever will 
be made by it without full Board action. The functions of 
the Board have now been enlarged to include responsibility 
for rating, not only the applicants within the Government 
service, but also those outside the Government who are 
seeking original appointments to Hearing Examiner posi¬ 
tions. 

Having referred herein to an Advisory Committee and 
Board of Examiners and Consultants who will act as Asso¬ 
ciate Members of the Board of Examiners, I am sure you 
would be interested in the composition of each. According¬ 
ly, there is set forth below the names of the persons who 
comprise the Advisory Committee and those who make up 
the Board of Examiners, together with Associates. There 
is also below the names of the persons who will serve in¬ 
formally and without designation of office or place. 
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Advisory Committee 

Honorable J. Haden Alldredge, Commissioner, In¬ 
terstate Commerce Commission 

Carl McFarland, Practicing Attorney, Washington, 
D. C. 

W. Carroll Hunter, Solicitor, Department of Agri¬ 
culture 

Herbert A. Bergson, Assistant to the Solicitor 
General, United States, Department of Justice 

F. C. Baggerly, Chief Trial Examiner, Federal Trade 
Commission 

Board of Examiners 

Douglas L. Edmonds, Associate Justice, Supreme 
Court of California 

Joseph W. Henderson, Practicing Attorney, Phila¬ 
delphia, Pa. 

Lawrence W. Hyde, Judge, Supreme Court of Mis¬ 
souri 

Carl McFarland, Practicing Attorney, Washington, 
D. C. (Chairman) 

Willie Smith, Practicing Attorney, Raleigh, N. C. 

Wilson M. Matthews, Examiner, U. S. Civil Service 
Commission 

Associate Members 

Herbert Ewing, Jr., Stahlman Building, Nashville, 
Tennessee 

Norris Mitchell, First-National-Soo Line Building, 
Minneapolis, Minn. 

Charles S. Stephens, First National Bank Building, 
Springfield, Ill. 

Robert C. Storey, 1218 Republic Bank Building, 
Dallas, Texas 
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Clarence A. Miller, Tower Building, Washington, 
D. C. 

Chester T. Lane, 46 Cedar Street, New York, N. Y. 

Glenn R. Winters, Hutchins Hall, Ann Arbor, 
Michigan 

Honorable John V. Spalding, Supreme Judicial Court, 
Boston, Massachusetts, and Honorable Carl V. Weygandt, 
Chief Justice, Supreme Court, State of Ohio, will also 
assist the Commission but on a strictly informal basis and 
without designation of place or office, and without com¬ 
pensation for expenses or allowances of any sort. The 
services of these gentlemen were made available to the 
Commission under such conditions because of certain pro¬ 
visions in the state constitutions in each of the states in 
which the Judges preside. 

In addition, the Commission appointed an Executive Sec¬ 
retary to the Board, William Henry Harrison of Washing¬ 
ton, D. C., formerly on the staff of the United States Su¬ 
preme Court. 

Although decisions on individual cases may not be forth¬ 
coming for some time, persons may, nevertheless, be con¬ 
sidered now for Hearing Examiner positions because agen¬ 
cies may, with prior approval of the Commission, appoint 
persons to Hearing Examiner positions on a temporary 
basis pending the establishment of a register. Anyone in¬ 
terested in such appointment should communicate with 
those agencies in which he is interested in securing a Hear¬ 
ing Examiner position and should also file an application 
with the U. S. Civil Service Commission, Washington 25, 
D. C. The National Labor Relations Board, and the U. S. 
Coast Guard of the Treasury Department have recently 
been accepting applications from interested persons for 
this purpose. Those interested in permanent or absolute 






34a 


Letter of December 30, 1948, Annexed to Foregoing 
Additional Request for Admission 

appointment only should file directly with the Civil Service 
Commission. 

To date we have been unable to consider anything beyond 
the recruitment and placement provisions of Section 11 of 
the Act. The services of both the Advisory Committee and 
the Board will, however, continue to be available to us and 
we intend to call on the Committee and the Board for con¬ 
sideration of the remaining provisions of Section 11. 

I hope this information will be of use to you and your 
constituent. 

Sincerely yours, 

/s/ Wm. C. Hull 
Wm. C. Hull 
Executive Assistant 
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Plaintiff’s Notice of Motion for Summary Judgment 

Sib : 

Please take notice that upon the verified complaint filed 
herein; plaintiff’s Request for Admissions and defendants’ 
Admissions thereto; plaintiff’s Request for Interrogatories 
and defendants’ Answers and Objections thereto; plaintiff’s 
Memorandum in Reply to defendants’ Objections to Inter¬ 
rogatories; plaintiff’s Brief Submitted in Opposition to 
Motion to Dismiss Complaint and in Support of plaintiff’s 
Motion for Summary Judgment and all other proceedings 
heretofore had herein; the undersigned will move this 
court, at the United States Courthouse at Washington, 
D. C., on the 29th day of May 1952, at 10 o’clock in the 
forenoon or as soon thereafter as counsel can be heard for 
an order under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure for summary judgment in favor of plaintiff upon 
all of the grounds set forth in the moving papers herein and 
for such other and different relief as to the court may seem 
just and proper in the premises. 

Morton C. Steinberg, 

Plaintiff Per Se, 

310 Second Street, 

% 7 

Lakewood, New Jersey. 
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Defendants’ Motion to Dismiss or in the Alternative 
for Summary Judgment 

Come now the defendants by their attorney, the United 
States Attorney, and move this Court to dismiss the com¬ 
plaint herein on the grounds that the Court is without jur¬ 
isdiction over the subject matter and that it fails to state 
a claim upon which relief can be granted. In the alternative 
the defendants move for summary judgment on the ground 
that there is no genuine issue of material fact and the de¬ 
fendants are entitled to judgment as a matter of law. 

Charles M. I relax 
United States Attorney 

Ross 0’DONOGHtTE 
Assistant United States Attorney 

William R. Glendon 
Assistant United States Attorney 


Affidavit of William C. Hull in Support of 
Defendants’ Motion 


Washington, 

District of Columbia, s$.: 

William C. Hull, being duly sworn, deposes and says: 

1. I am the Executive Assistant to the United States 
Civil Service Commissioners. I am familiar with the ac¬ 
tions taken by the Commission with respect to hearing 
examiner positions by reason of the fact that I am re¬ 
sponsible for the preparation of the minutes of the Com¬ 
mission and the presentation to the Commission of recom¬ 
mendations for Commission action which are made by the 
various divisions of the Commission. 

2. In September 1947 the Commission issued regulations 
governing the appointment, compensation, and removal of 
hearing examiners (12 F. R. 6321). These regulations 
provided for a noncompetitive examination for those in¬ 
dividuals who had a competitive civil service status and 
were incumbents of positions which became hearing exam¬ 
iner positions on June 11, 1947. The regulations also pro¬ 
vided for appointments to hearing examiner positions from 
a register of eligibles to be established as a result of an 
open competitive examination. 

3. In October 1947 an announcement of an open competi¬ 
tive examination for hearing examiner positions was issued 
(Examining Circular EC-17, copy of which is attached). 

4. In February 1948 the Commission approved the desig¬ 
nation of six individuals to serve on a board of examiners 
to assist the Commission in the noncompetitive examina¬ 
tion for status incumbents. This board consisted of one 
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of the Commission’s examiners and five individuals who 
were appointed by the Commission as consultants. 

5. In May 194S the Commission asked these consultants 
to assist the Commission in rating the applicants in the 
open competitive examination also. 

6. The use of boards of examiners is a common prac¬ 
tice in the Commission. In rating applicants boards are 
required to follow the standards that have been established 
by the Commission and set forth in the examination an¬ 
nouncement. One of the Examining and Placement Divi¬ 
sion’s examiners is assigned to work with the board and 
advise its members as to the policies and practices of the 
Commission. As noted above one of the Commission’s 
examiners was designated to serve on the board -which 
was to rate applicants for hearing examiner position. Rat¬ 
ings assigned by a board of examiners are initial ratings 
in the sense that they are subject to review by the Com¬ 
mission’s Board of Appeals and Review and the Commis¬ 
sion upon appeal by an applicant. This procedure was 
followed with respect to appeals from status incumbents 
and from applicants in the open competitive examination 
for hearing examiner positions who were rated by the 
board of examiners. 

7. The board of examiners did not assign numerical 
ratings to applicants in the open competitive examination. 
Applicants -were assigned to general quality groups A, B, 
C, D, E and F with pluses and minuses, with C the passing 
grade. 


8. A group rating range was assigned to each general 
quality group. The Commission’s files indicate that Morton 
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C. Steinberg received a basic rating of C plus for grade 
P-7 (now GS-14) from the board of examiners. This group 
had a rating range of 77 to 80. Under the procedure that 
was followed in this examination an examiner of the Com¬ 
mission assigned the numerical ratings, adding points to 
the minimum for the quality group where the rating fac¬ 
tors set forth in Examining Circular EC-17 and the type 
of experience shown by the applicant so warranted. On 
this basis an examiner of the Commission added 3 points 
to Mr. Steinberg’s basic rating. Mr. Steinberg received 
5 points extra because of his veteran preference with the 
result that his total rating was 85. 

9. In January 1949 the board of examiners submitted 
its first report to the Commission. At that time there were 
approximately 125 applications in the open competitive 
examination which had not been rated. The examination 
was an ‘ 1 open continuous ’ ’ one, which meant that a closing 
date for the receipt of applications had not been set and 
applications were being received continuously. The ap¬ 
plications in question had been received too late to be in¬ 
cluded in the board’s first report. They were to be rated 
subsequently and the individuals who were found eligible 
were to be placed on the register. 

10. In July 1949 the board of examiners resigned. At 
the time the board resigned the rating of the open competi¬ 
tive examination had not been completed, and appeals 
which had been received from applicants who had been 
rated by the board had not been adjudicated. To insure 
uniformity of treatment the Commission decided to re-rate 
the entire open competitive examination. The Commission 
directed its investigative staff to conduct a personal quali¬ 
fications investigation of each applicant in the open com- 
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petitive examination who met the minimum qualifications 
standards. On the basis of the reports of these investiga¬ 
tions and the material submitted by the applicants, the 
Commission’s examiners rated applicants whom the board 
had not rated and re-rated applicants who had previously 
been rated by the board. In addition the Commission com¬ 
pleted the noncompetitive examination of status incum¬ 
bents, which also included a qualifications investigation, 
and they were found qualified for and given absolute ap¬ 
pointment. 

11. The Commission’s file shows that on re-rating Mr. 
Steinberg was rated ineligible for a GS-14 hearing exam¬ 
iner position. He was notified by letter of July 6, 1950 
that the reason for this ineligible rating was that his ex¬ 
perience had not included in the aggregate participation 
in a sufficient number of important cases comparable to 
those coming before Federal regulatory bodies to demon¬ 
strate a familiarity with problems which arise in the field 
of administrative law. Mr. Steinberg appealed, and on 
the basis of supporting and corroborating information 
which he submitted the Commission’s Board of Appeals 
and Review found in his favor. He received a basic rating 
of SO, which when combined with his 5-point veteran pref¬ 
erence, resulted in a rating of 85 for GS-14. He was placed 
on the register of eligibles in accordance with this rating. 

12. Certifications from registers of eligibles are made 
in accordance with section 8 of the Veterans’ Preference 
Act of 1944 (5 U. S. C. 857) which provides in part that 
when an appointing officer requests certification of elig¬ 
ibles for appointment “the Civil Service Commission shall 
certify, from the top of the appropriate register of elig¬ 
ibles, a number of names sufficient to permit the nominat- 
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ing or appointing officer to consider at least three names 
in connection with each vacancy. 

/s/ William C. Hull 
William C. Hull 

Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 26 day of May 1952. 

/s/ S. C. Shelton 

Notary Public 


My commission expires 3/31/54. 
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LOCATION OF POSITIONS 

Positions in Washington, D. C., and throughout the United States will be filled from this examination. 

DESCRIPTION OF DUTIES 



The general experience must have been progressively responsible experience obtained through legal practice 
or technical work performed in a field appropriate to the field in which hearings are conducted such as rates, 
finance, violations, licenses, benefits or regulations. This technical work must have provided a working knowl> 
edge of rates, fares, charges and practices of the industry concerned; accounting systems of the industry con¬ 
cerned; trade, labor or other practices of the industry concerned. 
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REVISION OF "BASIS OF RATING" PARAGRAPH 




(This amendment supersedes the above-mentioned amen<lment of December 2, 1947, and the 

General Amendment to examining circulars issued on August 3, 1948.) 
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Order and Judgment Appealed From 


UNITED STATES DISTRICT COURT 
Foe the Disteict of Columbia 


Civil Action No. 1435—52 
- 1- 

Mobton C. Steinbeeg, 

Plaintiff, 

vs. 


Robeet Ramspeck, Fbances Pebkins and James M. 
Mitchell, individually and as members of the 
United States Civil Seevice Commission, 

Defendants. 


+■ 


This cause having come on to be heard on the cross mo¬ 
tions of the parties for summary judgment, and the Court 
having heard counsel thereon, and it appearing that there 
is no genuine issue of fact and the defendants are entitled 
to judgment as a matter of law, it is, this 30th day of 
June, 1952, 

Adjudged, obdebed and decbeed that the defendants’ mo¬ 
tion for summary judgment be, and the same is hereby, 
granted and it is further oedebed, adjudged and decbeed 
that the plaintiff’s motion for summary judgment be, and 
the same is hereby, denied. 

David A. Pine 
Judge 
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Notice of Appeal 

(Filed July 28, 1952) 

UNITED STATES DISTRICT COURT 
Fob the District of Columbia 


Civil Action No. 1435—52 
-+- 

Morton C. Steinberg, 


vs. 


Plaintiff, 


Robert Ramspeck, Frances Perkins and James M. 
Mitchell, individually and as members of the 
United States Civil Service Commission, 

Defendants. 




Notice is hereby given that Morton C. Steinberg, plain¬ 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the order of Honorable David A. Pine, Judge, United 
States District Court for the District of Columbia, grant¬ 
ing defendants’ Motion for Summary Judgment and deny¬ 
ing plaintiff’s Motion for Summary Judgment entered in 
this action on June 30, 1952. 

Morton C. Steinberg 
Plaintiff Per Se 
310 Second Street 
Lakewood, New Jersey 
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Designation of Contents of Record on Appeal 

Pursuant to Rule 75 (a) of the Federal Rules of Civil 
Procedure, the plaintiff-appellant hereby designates for 
inclusion in the record on appeal to the United States 
Court of Appeals for the District of Columbia Circuit, 
taken by notice of appeal filed July 28, 1952, the following 
portions of the record, proceedings, and evidence in this 
action: 

1. The complaint. 

2. Request of plaintiff for admissions excluding all 
paragraphs and exhibits except Paragraphs C and 
M, and Exhibits “C” and “M”. 

3. Answer of defendants to request for admissions ex¬ 
cluding all paragraphs and exhibits except Para¬ 
graphs C and M. 

4. Additional request of plaintiff for certain admission 
including Exhibit “A”. 

5. Plaintiff’s motion for summary judgment. 

6. Defendants’ motion to dismiss or in the alternative 
for summary judgment with affidavit and exhibit. 

7. Order granting motion of defendants for summary 
judgment and denying motion of plaintiff for sum¬ 
mary judgment. 

8. Notice of appeal. 

9. This designation. 


Mobton C. Steinbebg 

Plaintiff-Appellant Per Se 
310 Second Street 
Lakewood, New Jersey 














BRIEF FOR THE APPELLEES 



®ntteb states* Court of Appeals 

FOE THE DISTEICT OF COLUMBIA Cl Ststfes 


<ta Circuit 


to? i 


Morton C. Steinberg, appellant 


clewc 

Robert Ramspeck, Frances Perkins, and James M. 
Mitchell, Individually and as Members of the United 
States Civil Service Commission, appellees ~ 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


CHARLES M. IRELAN, 

United States Attorney. 

JOSEPH M. HOWARD. 

WILLIAM R. GLENDON. 

Assistant United States Attorneys. 


Of Counsel: 

John j. McCarthy, 

Attorney, Civil Service Commission. 













No. 11,527 


QUESTIONS PRESENTED 

1. Whether appellant, an applicant for a position as a 
Federal Trial Examiner, has standing to maintain a suit 
challenging the administration of the Federal Trial Ex¬ 
aminer Program by the appellees in respect to the qualifica¬ 
tion and appointment of Trial Examiners under the Ad¬ 
ministrative Procedure Act, 5 U.S.C. 1001, et seq. 

2. Whether the courts will undertake to disturb the dis¬ 
cretion vested in the Civil Service Commission by virtue of 
Section 11 of the Administrative Procedure Act, supra, in 
respect to the examination, selection and appointment of 
Federal Trial Examiners. 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
granting summary judgment to the appellees, members of 
the Civil Service Commission, in an action where the appel¬ 
lant sought to enjoin and declare invalid action of the Civil 
Service Commission in respect to the examination, selection 
and appointment of Federal Trial Examiners (A. 15a, 16a). 

In September, 1947, the Commission issued regulations 
governing the appointment, compensation and removal of 
Hearing Examiners. These regulations provided for a non¬ 
competitive examination for individuals who had a competi¬ 
tive Civil Service status and were incumbents of positions 
which became Hearing Examiner positions on June 11,1947. 
The regulations also provided for appointments to Hearing 


(1) 
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Examiner positions from a register of eligibles to be estab¬ 
lished as a result of an open competitive examination (A. 
37a). On October 21, 1947, the Civil Service Commission 
announced an open competitive examination for positions as 
Hearing Examiners (A. 43a). Appellant, pursuant to this 
announcement, filed an application in this examination (A. 
3a). To assist it in the recruitment and examination of 
Examiners the Commission appointed an advisory board. 
Among the duties of this board was the function of initially 
rating the applicants, including status incumbent Examiners 
who were examined non-competitively and non-incumbents 
such as appellant who were examined competitively (A. 
37a, 38a). The ratings given by this examining board were 
initial ratings subject to review by the Commission’s Board 
of Appeals and Review and the Commission itself (A. 38a). 
The appellant received a basic rating from this advisory 
board of C plus, and through the addition of 3 points in 
consideration of other factors and 5 points for a veteran’s 
preference, his rating was determined numerically at S3 for 
grade P-7 (now GS-14) (A. 39a). In January, 1949, the 
board of examiners submitted its first report to the Com¬ 
mission. At that time there were approximately 125 appli¬ 
cations in the open competitive examination which had not 
been rated. In July, 1949, the board of examiners resigned. 
At the time of its resignation the rating of the open competi¬ 
tive examination had not been completed and appeals which 
had been received from applicants who had been rated by 
the board had not been adjudicated. To insure uniformity 
of treatment the Commission decided to re-rate the entire 
open competitive examination (A. 39a). On December 13, 
1949, the Commission issued Departmental Circular 592, 
Supplement No. 3, advising applicants that the original 
register of eligibles for Hearing Examiner positions would 
no longer be used for absolute appointments and further 
advising that the Commission had determined to review the 
qualifications of all applicants who filed in the open competi¬ 
tive examination and conduct further investigations of the 
applicants (A. 18a). On the basis of the reports of these 
investigations and material submitted by the applicants 
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the Commission’s Examiners rated applicants whom the 
board had not rated and re-rated applicants who had previ¬ 
ously been rated by the board. Further, the Commission 
completed the non-competitive examination of status in¬ 
cumbents, which also included a qualifications investigation, 
and they were found qualified for and given absolute ap¬ 
pointments (A. 40a). In this examination the appellant was 
rated ineligible. The basis for this rating was that he did 
not have sufficient experience in dealing with important 
cases comparable to those coming before federal regulatory 
agencies to demonstrate a familiarity with problems which 
arise in the field of administrative law. Appellant appealed 
from this rating and submitted further evidence of his 
qualifications, and on the basis of this additional evidence 
the Commission’s Board of Appeals and Review found in 
his favor. He received a basic rating of 80, which, combined 
with his 5-point veteran’s preference, resulted in a grade of 
85 for the GS-14 register. He was placed on the register 
of eligibles in accordance with this rating (A. 40a). The 
relative position on the register is subject to daily change 
due to the reentry of persons temporarily suspended because 
of unavailability, entry of 10-point eligibles given prefer¬ 
ence by the Veterans Preference Act of 1944 and for other 
reasons (A. 13a). 

Apparently on the theory that the Commission was not 
empowered to review and revise the recommendations of 
its board of examiners in respect to the examination of 
status incumbents, and without the authority to order a new 
open competitive examination when the board of examiners 
resigned with its task incompleted, the appellant filed the 
instant case (A. 3a-16a). Specifically, he sought an order 
requiring the Commission to abide by the recommendations 
of the board of examiners even though this board’s recom¬ 
mendations had been reversed in respect to some of the 
status incumbents by the Commission itself. Thus, in 
effect, he sought to remove from their positions duly ap¬ 
pointed Hearing Examiners found qualified by the Com¬ 
mission although these examiners are, of course, not before 
the Court. Further, he sought to be restored to the original 
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register, although that register was not completed and is 
not now in use. Further, he sought a decree declaring 
invalid the action of the Commission in ordering a new 
examination of the applicants in the open competitive exam¬ 
ination. Finally, he sought an order compelling the Com¬ 
mission to abide by recommendations made by Senator 
McCarran and other unspecified recommendations of the 
Attorney General and the Supreme Court (A. 15a, 16a). 

From an order granting the appellees’ motion for sum¬ 
mary judgment and denying appellant’s cross-motion for 
summary judgment (A. 44a), this appeal ensues. 

STATUTE INVOLVED 

Section 11 of the Administrative Procedure Act, 5 U.S.C., 
Section 1010 provides: 

Subject to the civil-service and other laws to the 
extent not inconsistent with this chapter, there shall 
be appointed by and for each agency as many qualified 
and competent examiners as may be necessary for 
proceedings pursuant to sections 1006 and 1007 of this 
title, who shall be assigned to cases in rotation so far 
as practicable and shall perform no duties inconsistent 
with their duties and responsibilities as examiners. 
Examiners shall be removable by the agency in which 
they are employed only for good cause established 
and determined by the Civil Service Commission (here¬ 
inafter called the Commission) after opportunity for 
hearing and upon the record thereof. Examiners shall 
receive compensation prescribed by the Commission 
independently of agency recommendations or ratings 
and in accordance with sections 661-663, 664-669, 
670-672, 673, and 674 of this title, except that the pro¬ 
visions of paragraphs (2) and (3) of subsection (b) 
of section 667 of this title, and the provisions of section 
669 of this title, shall not be applicable. Agencies 
occasionally or temporarily insufficiently staffed may 
utilize examiners selected by the Commission from and 
with the consent of other agencies. For the purposes 
of this section, the Commission is authorized to make 
investigations, require reports by agencies, issue re¬ 
ports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees 
as may be deemed necessary, recommend legislation, 
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subpena witnesses or records, and pay witness fees as 
established for the United States courts. 

SUMMARY OF ARGUMENT 

I 

The appellant has no standing to sue. This Court has 
held that there are no rights of property or contract in 
Government employment. Bailey v. Richardson, 86 U.S. 
App. D.C. 248, 182 F. 2d 46, (1950) affirmed by an equally 
divided court 341 U.S. 918 (1951). A fortiori an applicant 
for federal employment has no legal protected right of 
property or contract from which he can derive the neces¬ 
sary standing to sue. Nothing in the Administrative Pro¬ 
cedure Act, 5 U.S.C., 1001, et seq., indicates any intent on 
the part of Congress to bestow litigable rights on appli¬ 
cants for Examiner positions. Section 11 of the Adminis¬ 
trative Procedure Act, supra, was designed to enhance the 
independence of duly appointed Examiners and there is 
no indication therein of any intent to grant litigable rights 
to applicants for Examiner positions. 

II 

The recruitment and selection of Trial Examiners was 
placed within the informed discretion of the Civil Service 
Commission. The courts will not interfere with the ordi¬ 
nary duties of executive departments committed to their 
discretion. There is nothing in Section 11 of the Adminis¬ 
trative Procedure Act which in any way indicates that the 
challenged action was a departure from the terms thereof, 
nor is there any showing herein that the Commission’s 
undoubted discretion has been abused. 

ARGUMENT 

I 

The Appellant is Without Standing to Maintain the Instant 
Action, There Being No Invasion of Any Litigable Right 

In this action the appellant seeks to set aside and void 
the entire system established by the Civil Service Commis- 
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sion for the selection of Trial Examiners. The breadth 
of his claim and the relief sought is sharply contrasted to 
the lack of any legal right of appellant to maintain a suit 
of this nature. 

The principle is axiomatic that one may not maintain an 
action unless he can show an invasion of a legally protected 
right. Perkins v. Lukeyis Steel Co., 310 U.S. 113 (1940). 
Further, it is well established that a professed interest 
pro bono publico in the proper administration of the law, as 
professed by appellant in his Brief, page 12, wherein he 
states 

The main function of the proceedings before the 
lower court was to harness the forces within the Civil 
Service Commission so that the purpose and intent of 
the Federal Administrative Procedure Act, which be¬ 
came law on June 11, 1946, could be accomplished con¬ 
sistent with principles of fairness and impartiality. 

is not a sufficient predicate for the requisite standing to sue. 
As stated in the Perkins case at page 125, “Respondents, to 
have standing in court must show an injury or threat to a 
particular right of their own, as distinguished from the 
public’s interest in the administration of the law.” 

Therefore, to enjoy the requisite of standing to sue, 
appellant must show an invasion of a legally protected per¬ 
sonal right, which can only be one of property, one arising 
out of contract, one protected against tortious invasion, or 
a right founded on a statute which confers a privilege. 
Termessee Power Co. v. T.V.A., 306 U.S. 18 (1939); In re 
Ayres, 123 U.S. 443 (1887). This is, of course, not an action 
seeking remedy in tort. Further, as an applicant for fed¬ 
eral employment, appellant quite obviously has no property 
or contract right to such employment. Indeed, this Court 
has held that duly appointed federal employees have no 
property or contract right in their positions. As was stated 
in Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 46 
(1950), affirmed by an equally divided court 341 U. S. 918 
(1951), at page 259: 

It has been held repeatedly and consistently that Gov¬ 
ernment employ is not “property” and in this particu¬ 
lar it is not a contract. 
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A fortiori it follows that a mere applicant for federal em¬ 
ployment has no property or contract right to a federal 
position upon which he can base his standing to sue. 

Appellant must inevitably, then, seek recourse in some 
statute which confers upon him as an applicant for federal 
employment a litigable right to maintain the instant suit. 
But nothing in the various Civil Service laws gives any 
indication of an intent to confer upon applicants for Gov¬ 
ernment positions standing to raise in court their personal 
dissatisfaction with the administration of federal personnel 
programs by the Civil Service Commission; nor, indeed, 
does appellant so rely. Faced with a complete want of 
statutory authority under the Civil Service laws vesting in 
him litigable rights, appellant seeks in the Administrative 
Procedure Act, 5 U.S.C. 1001, et seq., a statutory right upon 
which the instant action can be maintained. But that Act 
of itself does not operate to vest in the courts authority to 
hear matters in which the necessary jurisdictional prerequi¬ 
sites are not present. Blaclcmare v. Guerre, 342 U.S. 512 
(1952); Bofors v. United States, — U.S. App. D.C. —, 194 
F. 2d 145 (1951); Almour v. Pace, — U.S. App. D.C. —, 
193 F. 2d 699 (1951). As stated in the Bofors case, at 
page 145: 

"We have recently said that Section 10 of the Adminis¬ 
trative Procedure Act does not extend the jurisdiction 
of any court to hear cases not otherwise within its 
competence. 

Appellant, however, seeks comfort in Section 11 of the 
Administrative Procedure Act, supra, and would derive 
therefrom the requisite standing to sue. But examination 
of that Section and its legislative background reveals not 
the remotest evidence of an intent to confer litigable rights 
on applicants for Examiner positions. Section 11 of the 
Act, 5 U.S.C., Section 1010, provides: 

Subject to the civil-service and other laws to the 
extent not inconsistent with this chapter, there shall be 
appointed by and for each agency as many qualified and 
competent examiners as may be necessary for proceed¬ 
ings pursuant to sections 1006 and 1007 of this title, who 
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shall be assigned to cases in rotation so far as practi¬ 
cable and shall perform no duties inconsistent with 
their duties and responsibilities as examiners. Ex¬ 
aminers shall be removable by the agency in which they 
are employed only for good cause established and deter¬ 
mined by the Civil Service Commission (hereinafter 
called the Commission) after opportunity for hearing 
and upon the record thereof. Examiners shall receive 
compensation prescribed by the Commission inde¬ 
pendently of agency recommendations or ratings and 
in accordance with sections 661-663, 664-669, 670-672, 
673, and 674 of this title, except that the provisions of 
paragraphs (2) and (3) of subsection (b) of section 667 
of this title, and the provisions of section 669 of this 
title, shall not be applicable. Agencies occasionally or 
temporarily insufficiently staffed may utilize examiners 
selected by the Commission from and with the consent 
of other agencies. For the purposes of this section, 
the Commission is authorized to make investigations, 
require reports by agencies, issue reports, including an 
annual report to the Congress, promulgate rules, ap¬ 
point such advisory committees as may be deemed nec¬ 
essary, recommend legislation, subpena witnesses or 
records, and pay witness fees as established for the 
United States courts. 

Clearly, the purpose of this section was to assure a measure 
of independence to duly appointed Examiners by placing 
control of their compensation and tenure insofar as practi¬ 
cable in the Civil Service Commission and the section is 
completely without reference to the alleged rights of apjjli- 
cants for these positions. The section is concerned with the 
status of duly appointed Examiners and is not concerned 
with, nor does it vest any rights, in applicants for Examiner 
positions. Confirmation of this purpose, if such be needed, 
is found in the Committee Reports which accompanied the 
bill as enacted. Thus, Senate Report 752, as quoted in Sen. 
Doc. 24S, entitled “Legislative History of the Administra¬ 
tive Procedure Act”, states at page 215: 

The purpose of this Section [Section 11] is to render 
examiners independent and secure in their tenure and 
compensation. 


House Report No. 1980, as quoted at page 280 of the Legis¬ 
lative History indicates a similar understanding of the 
purpose of the section. In neither report is there any indi¬ 
cation of an intent or desire on the part of the Congress to 
confer upon applicants for the Examiner positions so cre¬ 
ated the right to judicially express their displeasure in the 
administration of the Examiner Program or to seek by 
judicial decree a declaration that his qualifications are 
superior to those of a duly appointed Examiner. 

Reference to the decision of Chief Judge Laws in Federal 
Trial Examiners, et al. v. Ramspeck, et al., 104 F. Supp. 734, 
affirmed — U.S. App. D.C. —, #11421 July 16, 1952, cert, 
grt. Oct. 20, 1952, can hardly bolster appellant’s position. 
There the court was concerned with the standing to sue of 
duly appointed Trial Examiners and held that they had 
standing to resist alleged attempts to subvert their inde¬ 
pendent status. But aside from the fact that appellant’s 
independence is not here involved, his reliance on that de¬ 
cision avoids the salient fact that he is not a Trial Examiner; 
he merely wants to be one, and until that occurs he cannot 
avail himself of the rights and status of a position which he 

has not vet attained. 

* 

Finally, appellant’s reliance on cases such as People v. 
New York Civil Service Board, 43 N.Y.S. 191 (1897); 
Hurley v. Board of Education, 200 N.E. 818, 270 N.Y. 275 
(1936); Couch v. Staley, 293 N.W. 4S2, 228 Iowa 790 (1940), 
is not apposite herein. Reference to those decisions reveals 
that they are squarely predicated on constitutional, statu¬ 
tory, or a regulatory basis peculiar to the particular juris¬ 
diction. The task of determining the competency and quali¬ 
fications of Examiners was placed within the discretion of 
the Civil Service Commission without precise restriction or 
qualification. Appellant then cannot amend this statute 
through the application of the laws of other jurisdictions in 
order to gain the requisite standing to sue. 

There being no right of property or contract vested in 
an applicant for Government employ, and there being no 
statutory right for such an applicant to challenge the ad¬ 
ministration of the Examiner Program, the appellant is 
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without standing to maintain this action and the judgment 
of the lower court should be affirmed. 

II 

Courts Will No Interfere W'ith the Discretionary Functions of 
the Executive Branch of the Government 

The Civil Service Commission was vested with broad 
discretion in the administration of the Trial Examiner 
Program. The determination of the manner in which it 
would examine the qualifications of applicants and the 
determination of their qualifications was left by the statute 
to the informed discretion of the Civil Service Commission. 
That discretion has been exercised in accord with the terms 
of the statute and in nowise been abused. Under these 
circumstances the applicability of the rule that the courts 
will not interfere with the ordinary duties of the executive 
departments committed to their discretion is clear. The 
reason for this rule is perhaps best stated in Decatur v. 
Paulding, 14 Pet. 497 (1S40), at page 516, wherein the 
court stated: 

The interference of the courts with the performance of 
the ordinary duties of the Executive Departments of 
the Government, would be productive of nothing but 
mischief; and we are quite satisfied that such a power 
was never intended to be given to them. 

The principle that the courts will not interfere with the 
proper exercise of administrative discretion has found 
particular application in reference to matters involving 
personnel problems of the federal Government. Powell v. 
Brannan, et al., — U.S. App. D.C. —, ^£11134, May 15, 1952; 
Levy v. Woods, 84 U.S. App. D.C. 128,171 F. 2d 145 (1948); 
Friedman v. Schwellembach, 81 U.S. App. D.C. 365, 159 F. 
2d 22 (1946), cert, denied 330 U.S. S3S; Hammond v. Hull, 
76 U.S. App. D.C. 301, 131 F. 2d 351 (1942); Levine v. 
Farley, 70 App. D.C. 381, 107 F. 2d 186 (1939). Thus, in 
the Levine case, which involved the removal of a federal 
employee, this Court stated, at page 385: 

The printed volumes of our reports are full of cases 
where aggrieved government employees have sought 
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mandamus either to compel reinstatement or to correct 
their official status. In most of them the writ has been 
denied, and in cases where it has been granted there 
were circumstances which are absent here. 

After reviewing certain cases where the Court had found 
a clear statutory limit on the challenged action, the Court 
concluded again at page 385: 

Unless, therefore, an examination of the record shows 
(a) that the action of the Postmaster General in re¬ 
moving petitioner from office was clearly a violation 
of some provision of law or (b) that the Postmaster 
General failed to observe and carry out the procedure 
for removal as provided by law, we must affirm the 
action of the lower court. 

Recently, in the Powell case, supra, this Court again enun¬ 
ciated its concept of the limitations on judicial interference 
with the discretionary action of the Civil Service Commis¬ 
sion. The Court there refused to review the action of the 
Civil Service Commission in approving the demotion of an 
employee and stated in unequivocal terms its concept of 
review in these matters at page 2 of the slip opinion: 

We think it well to reiterate that in civil service cases 
the task of the courts is a limited one. Certainly they 
cannot undertake to pass on a plaintiff’s qualifications 
for any given post, or to compare them with those of 
an incumbent. It is not within their province to weigh 
the merits of a person’s claim to a Federal job. Con¬ 
gress has established administrative machinery to 
make these determinations. Where there has been a 
substantial departure from applicable procedures, a 
misconstruction of governing legislation, or like error 
going to the heart of the administrative determination, 
a measure of judicial relief may on occasion be obtain¬ 
able. But no such basis for relief has here been laid. 

These decisions involving the claims of duly appointed 
federal personnel must, of course, have even more precise 
applicability where the claim is advanced by one who is not 
a federal employee, but rather an applicant for such em¬ 
ployment. 
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Reference to the guiding principle established in these 
decisions must reveal the invalidity of the appellant’s claim. 
His contention apparently is that under the provisions of 
Section 11 of the Administrative Procedure Act the Civil 
Service Commission was without authority to review and 
revise where necessary the results of the non-competitive 
examination of status incumbents. He would apparently 
further urge that it was a violation of Section 11 for the 
Commission to determine that to insure uniformity it would 
examine those whom the original board of examiners had 
not examined and to re-examine those whom the board had 
examined. While alleging this action to be in violation of 
Section 11, appellant fails to show how this controverts 
anything in that Section. Reference to Section 11 reveals 
that the Commission was clothed with the broadest author¬ 
ity in respect to the Examiner Program. Thus it provides 
in pertinent part: 

• * * F or the purposes of this section, the Commis¬ 
sion is authorized to make investigations, require re¬ 
ports by agencies, issue reports, including an annual 
report to the Congress, promulgate rules, appoint such 
advisory committees as mav be deemed necessarv, 
recommend legislation, subpena witnesses or records, 
and pay witness fees as established for the United 
States courts. 

The Commission was required to pass on the qualifications 
of applicants for Examiner positions, but the manner of 
determining these qualifications was wisely left to the dis¬ 
cretion of the Government’s personnel agency. Appellant’s 
position must necessarily be that, having appointed a board 
of consultants, the Commission was bound by that board’s 
advice or recommendations and was without authority to 
review and revise the recommendations of this board. Such 
a contention is a patent anomaly. Quite apart from the 
fact that this argument is controverted by the established 
rule that a statutory duty cannot be abdicated, nor the 
supervision concomitant to that duty be waived, Kingsland 
v. Carter Carburetor Corp., 83 U.S. App. D.C. 266, 16S 
F. 2d 565 (1948), it is manifest that the action taken herein 







is in no wav in derogation of the necessarily broad and dis¬ 
cretionary terms of the Commission’s authority and that 
Section 11 is devoid of any language or intent that would 
inhibit the challenged action. 

Appellant’s claim is an unusual one, but this Court, in 
United States ex ret. Crow v. Mitchell, 67 App. D.C. 61, 89 
F. 2d 805 (1937), had occasion to reject an analoguos con¬ 
tention. In that case attorney positions had been set up 
at the Federal Communications Commission. No Civil 
Service register existed from which appointments to these 
positions could be made. Temporary appointments were, 
therefore, authorized. Subsequently, an examination was 
held and a register established. Plaintiff therein, as a 
result of this examination, was placed at the top of the 
register. Following this, however, the President issued an 
executive order authorizing permanent appointments of 
the temporary appointees without regard to their standing 
on the register. Plaintiff then filed an action seeking to 
have these appointments set aside and seeking, further, to 
require that appointments be made from the register. This 
Court affirmed the action of the lower court in dismissing 
the complaint and stated at page 65: 

Then again mandamus cannot issue to interfere with 
the executive officers of the government in the exercise 
of their ordinary official duties even where those duties 
require an interpretation of the law. U.S. ex rel. Dun¬ 
lap v. Black, 128 U.S. 40, 9 S. Ct. 12, 32 L. Ed. 354. 
And this, in turn, grows out of the fact that courts 
always should proceed with extreme caution where the 
granting of the writ would result in interference bv 

C-* o v 

the judicial department with the management of the 
executive department of the government, # * # . 

That language is dispositive of the issues herein. 

In essence appellant’s claim must be that individuals 
with qualifications inferior to his own have been appointed 
Examiners in his stead and that the courts should remedy 
this situation. These individuals have, of course, been 
qualified by the Commission before being given absolute 
appointments (A. 40a). Appellant’s contention in this 
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regard has not hitherto been received with judicial appro¬ 
bation. In Keim v. United States, 177 U.S. 290 (1900), a 
federal employee challenged his discharge. In holding that 
there could be no interference with the administrative dis¬ 
cretion, the Supreme Court also indicated that action to 
review administrative discretion in relation to the appoint¬ 
ment of federal employees would not lie. Thus, the Court 
stated at pages 295, 296: 

Nowhere in these statutory provisions is there any¬ 
thing to indicate that the duty of passing, in the first 
instance, upon the qualifications of the applicants, or, 
later, upon the competency or efficiency of those who 
have been tested in the service, was taken away from 
the administrative officers and transferred to the 
courts. Indeed, it may well be doubted whether that 
is a duty which is strictly judicial in its nature. It 
would seem strange that one having passed a civil serv¬ 
ice examination could challenge the rating made by the 
commission, and ask the courts to review such rating, 
thus transferring from the commission, charged with 
the duty of examination, to the courts a function which 
is, at least, more administrative than judicial; and, if 
courts should not be called upon to supervise the results 
of a civil service examination, equally inappropriate 
would be an investigation into actual work done by the 
various clerks, a comparison of one with another as to 
competency, attention to duty, etc. These are matters 
peculiarly within the province of those who are in 
charge of and superintending the departments, and, 
until Congress, by some special and direct legislation 
makes provision to the contrary, we are clear that they 
must be settled by those administrative officers. 

This Court gave emphasis to the proposition in the Powell 
case, supra, when it stated at page 2 of the slip opinion: 

We think it well to reiterate that in civil service cases 
the task of the courts is a limited one. Certainly they 
cannot undertake to pass on a plaintiff’s qualifications 
for any given post, or to compare them with those of an 
incumbent. It is not within their province to weigh the 
merits of a person’s claim to a Federal job. (Empha¬ 
sis supplied.) 
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So, too, here in the words of the Keim decision the Courts 
should not be called upon to supervise the results of a civil 
service examination. Nor as this Court made clear in the 
Powell case should the courts be asked to weigh the merits 
of appellant’s claim to a Federal job or compare his quali¬ 
fications with those of incumbents who have been found 
duly qualified by the appropriate governmental agency. 

The Commission was vested wfith broad discretion, by 
virtue of § 11 of the Act, in the examination and selection 
of examiners. There is nothing in that section which gives 
any indication that the Commission was bound by the 
recommendations of its advisory board or without authority 
to review and revise such recommendations and ratings 
where necessary. All examiners given permanent appoint¬ 
ments have been found qualified by the Commission, the 
agency entrusted with this task by Congress. Appellant 
then cannot ask this Court to compare his qualifications 
with those of duly appointed examiners or to supervise a 
civil service examination. The Commission’s undoubted 
discretion has been reasonably exercised within the broad 
confines of the statute and appellant can point to no de¬ 
parture or deviation from the terms and tenor of the Act, 
and his claim, therefore, is without merit and should be 
denied. 

CONCLUSION 


For the reasons assigned, the judgment of the lower 

court should be affirmed. n T 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

William R. Glendon, 

Assistant United States Attorneys. 

Of Counsel: 


John J. McCarthy, 

Attorney, 

Civil Service Commission. 
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Questions Presented 
1 

Are Federal Hearing Examiner candidates appearing 
on an established register of eligibles vested with a statu¬ 
tory status sufficient to sustain this action prior to actual 
appointment. 


II 

Are not the objectives of the Trial Examiner system 
vitiated unless the right of judicial review is extended to 
the processes of selection under Sections 5, 10 and 11 of 
the Administrative Procedure Act, thus resulting in a cause 
of action as set forth in the complaint here being tested. 

Ill 

Was not the placing of appellant’s name on the estab¬ 
lished register of eligibles a “selection” within the con¬ 
templation of Section 5 of the Administrative Procedure 
Act. 
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Counter-Statement of the Case 

For appellant’s counter-statement of the case see the 
brief of appellant filed September 18, 1952. 

! 

Statute Involved 

In addition to the statutory provisions already set forth 
in briefs before the Court that portion of the following 
section of the Administrative Procedure Act, 60 Stat. 237, 
5 U. S. C. 1001 et seq., is relevant: 

“Sec. 5. In every case of adjudication required 
by statute to be determined on the record after op¬ 
portunity for an agency hearing, except to the extent 
that there is involved (1) any matter subject to a 
subsequent trial of the law and the facts de novo 
in any court; (2) the selection or tenure of an officer 
or employee of the United States other than exam¬ 
iners appointed pursuant to section 11; (3) proceed¬ 
ings in which decisions rest solely on inspections, 
tests, or elections; (4) the conduct of military, naval, 
or foreign affairs functions; (5) cases in which an 
agency is acting as an agent for a court; and (6) 
the certification of employee representatives.” 
(Emphasis added.) 

Summary of Argument 
I 

Federal Hearing Examiner candidates appearing on 
an established register of eligibles have statutory status 
to maintain a suit challenging the administration of the 
Federal Trial Examiner program with respect to selection 
of trial examiners under the Administrative Procedure Act 
5 U. S. C. 1001 et seq. 
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II 

Reading Sections 5, 10 and 11 of the Act {supra) to¬ 
gether strongly supports the argument that the purposes 
of the trial examiner system are vitiated unless the right 
of judicial review is extended to the processes of selection. 

III 

The inclusion of appellant’s name on the established 
register of eligibles was a “selection” within the contem¬ 
plation of Section 5 (supra) and vested in appellant the 
right to judicial review of the issues raised in the com¬ 
plaint filed herein. 


ARGUMENT 

A Federal Trial Examiner candidate selected to an 
established register and so certified may maintain a 
suit challenging the administration of the Federal 
Trial Examiner program. 

The numerous cases cited by the government have no 
application under Sections 5, 10 and 11. of the Administra¬ 
tive Procedure Act because the Act for the first time in 
Civil Service history has sought to remove the complete 
process resulting in the selection and qualification of Fed¬ 
eral Hearing Examiners from favoritism, partisanship 
and arbitrary action and, therefore, this case is one of first 
impression. The Act stresses selection as the paramount 
importance for an appointment. Appellant has a right to 
judicial review on the issues presented in the complaint. 

The government challenges the right of the appellant, 
a Federal Hearing Examiner candidate selected to an es- 
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tablished United States Civil Service Register and so cer¬ 
tified to maintain a suit attacking the administration of the 
Federal Trial Examiner program. 

The brief of the appellees reflects that the United States 
Civil Service Commission regulations may contravene the 
statute by permitting a variety of agency certifications for 
Federal Hearing Examiner appointments by means other 
than from the Commission’s original established register 
and certification. In the case of Ramspeck v. Federal Trial 
Examiners Conference, now pending on petition for cer¬ 
tiorari in the Supreme Court of the United States, the 
United States District Court affirmed by the United States 
Court of Appeals for the District of Columbia Circuit 
(11,421 July 16,1952) held the provisions for independence 
of examiners, rotation of examiners and grading regula¬ 
tions of the Civil Service Commission under Section 11 
of the Administrative Procedure Act invalid as in conflict 
with the Act and also held that trial examiners have a 
statutory status as to tenure, compensation, case rotation, 
etc. It is a fact that Regulation 34.4 (b) and related pro¬ 
visions, which have been held in contravention of statute 
in the Federal Trial Examiners Conference case (supra) 
has enabled the agencies to select their own examiners 
and thus avoid use of the Civil Service Register as nor¬ 
mally and legally contemplated. 

Section 5 of the Act precludes from the exemption, the 
selection or tenure of an officer and employee of the 
United States other than examiners appointed pursuant 
to Section 11. Sections 5, 10 and 11 of the Act invoke the 
strong support for the argument that the purposes of the 
trial examiner system are vitiated unless judicial review 
is extended to the processes of selection. In other words, 
unless the processes of selection preclude agency favor¬ 
itism and arbitrary discretion the purposes of the statute 
are defeated at the threshold. 
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CONCLUSION 

For the reasons stated in appellant’s brief filed Septem¬ 
ber 18, 1952, and in this brief, the order appealed from 
should be reversed. 

Respectfully submitted, 

Morton C. Steinberg, 

Plaintiff-Appellant Pro Se, 

310 Second Street, 
Lakewood, New Jersey. 




